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BBEJEHHE

HCTOPPIH MOKa3blBaeT, 4YTO TONABKO TOrha [IpaBOTBOpYECKan H
NpPaBOIPHMEHHTENBHAA AesTeNbHOCTh CTAHOBUTCA 3(¢eKTHRHOH, KOTAa B 3THX
nponeccax, Hapigy C MOLIHBIMH  CaMOOpPraHH3YIOIUMMHCS  HadallaMH,
NPHOPHTETHOE MECTO 3aHUMAET H CO3HATeNbHOE, OpraHu3ylolee TBopuectro. [Ipu
H3Y4YEeHHH 3THX CO3HATENBHEIX M CO3UAATENBHBIX MIPOLIECCOB B MPABOTBOPYECTBE H
NpaBOMPHMEHEHHH TeopHs MpaBa (GOpMYJIUPYET TeMy IPaBOCO3HAHUA U NpaBOBOH
KyJBTYpHL. JleficTBHTENBHO, OCMBICIIEHHOE, CO3HATEFHOE OTHOILIEHHE 00InecTBa 1
OTAENBHBIX JIHI{ K IpaBy BeAeT K HeobXxomuMoMy IIpaBOBOMY COCTOSHHIO
obmecTBa, B 3HAYHTENBHOH CTENeHW BIHAET HAa [PaBOMEPHOE HIIH
NIPaBOHAPYLUUTENBHOE [TOBEIEHHE.

IIpaBoBoe coO3HAHHE OKa3BIBAET AKTHBHOE BO3JEHCTBHE HA perylnupoBaHHe
BCEr0 MHOroo0pasus J>KM3HEHHBIX IpoLlecCOB B ofliecTBe H rocyaapcTie,
crioco6CTBYET KOHCONMUAALMHN IpaXcAaH, BCeX COLHMANBHBIX IPYIIN, MOAAEPKAHHIO
H YKpPeIJICHHIO LIEJIOCTHOCTH 0011[ecTBa, IIopsAzKa B HEM. 310pOBO€ IPaBOCO3HAHUE
obliecTBa, npaBoBas KyJIbTypa M IpPaBOBOE BOCIHTAHHE ABIAIOTCA OCHOBOI
KPernocTH rocyaapcTea, 3GhGdeKTHBHOTO (GYHKIHOHHPOBAHHMS NOMUTHYECKON U
npaBoBoii cucrem. IlpaBoBelE NpEACTaBiIEHHA O CHpaBeIUIMBOCTH IpaB H
obs3aHHOCTell YeioBeKka, NO3BOJIEHMIT M 3ampeTOB — BCE JTO BO3AEHCTBYET Ha
¢opMupoBaHHe MOTHBOB M YCTAaHOBOK [OBeJIeHHs YeJIOBEKa B IpaBoBoi cdepe
XKH3HM OOIecTBa, a d4epe3 pErylMpOBaHHE NPABOBOTO MOBENEHHA JHYHOCTH
NPOABJIAETCA aKTHBHASA POJIb NIPaBa ¥ MPaBOCO3HAHUS.

PasBuToe mnpaBoco3HaHWE M MPaBOBas AKTHBHOCTH TPAXKAAH SBIAIOTCA
OCHOBOH BEPXOBEHCTBA NpaBa B LMBHIM30BaHHOM oOiuecTBe, (yHAaMEeHTOM
MpaBOBOTO roCyAapCTBa.

Bce BhlmeckasaHHoe o0O0yclaBIMBAET AKTYalNbHOCTh TEMBI JAHHOIO
HCCNIEDOBaHHUS.

O0bekT HCCNICOOBAaHUA — IIPpaBOCO3HAHHE,

Ilpeamerom  uccnenoBaHMsi — ABNAETCS  CTPYKTYpa W CYIIHOCTh
IIpaBOCO3HAHUS.

enr pabGoThbl - MpoaHaNU3UPOBATh NMOHATHE IPABOCO3HAHHUSA, H BBHIABHTH
€ro pons B 3KU3HHU obIecTsa.

JlaHHas Uens onpenenser cieAylolHe 3aJa4H:

-paccMOTpeTh 0O0Ilee MOHATHE NPaBOCO3HAHHA U IPABOBOM KYJBTYPEI;
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-M3Y4YHTh CTPYKTYPY M QYHKIYM IPAaBOCO3HAHNS;
-ONpefieNIiTh PoJib poLuecca GOPMHPOBAHMS NPABOCO3HAHHS,
-BBISBHTE 3HaueHHe AedeKToB U AedhopMaluil IPaBOCO3HAHMS,

IpakTHYecKaa 3HAMHMOCTb HaHHOTO UCCIENOBaHHS COCTOHT B TOM, 4TO
chOpMYNHpPOBAHHEIE B HEM TOJIOXKEHHA H BBIBOJABI CIIOCOGCTBYIOT (POPMHPOBAHHIO
H COBEPLIEHCTBOBAHHIO NpeACTaBIeHUN O TMOHATHH W POJNH NPaBOCO3HaHMA B
obuiecTBe, a TakKe MOryT OBITH KMCIIOJNB30BaHbl NpH paspaboTke H peanu3aluy
KOMILIEKCa Mep, HalpaB/IeHHBIX Ha MOBLIIIEHHE YPOBHA MPaBOCO3HAHKA.

Teopernueckyio ocHoBy paboTsl coctaBunu Tpyns! B. H. Xponanioka, M.
H. Mapuenxo, M. 1. AGaynnaesa u Apyrux COBpeMEeHHEIX aBTOPOB.
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I'TABA 1. IPABOCO3HAHHUE: CYIIHOCTb U CTPYKTYPA
1.1. IlpaBoco3nanne H npaBoBas KyJabTypa

CywecTaytor pasnuuHble (GoOpMbl  OOLIECTBEHHOTO CO3HaHM1,
NOCPEICTBOM KOTOPBIX JIIOAH OCO3HAIOT OKPY:KAWOMMH MHp. DTO MOJHTHYECKOE,
HPaBCTBEHHOE, HALIMOHAJIBHOE, 3CTETHYECKOE, pelurio3Hoe cosHanue. K ¢opmam

Oﬁl.lleCTBeHHOl"O CO3HAHHA OTHOCHTCA H IIPAaBOCO3HaHHKE.

IlpaBocosnanue npezncraeiseT co6oii COBOKYNMHOCTh uiel, B3IVIALOB,
YyBCTB, TpaJWHLHi, MEpeXHBaHHH, KOTOpble BEIPAXAIOT OTHOIIEHHE JIOAEH K

NPaBOBLIM ABACHUAM B 00IIECTBEHHO KH3HH.

Byayuu HenocpeacTBEHHBIM HCTOUHHMKOM IpaBa, NPaBOCO3HAHME HAXOMHUT
CBOE BRIp@XXCHHE B MpPABOBBIX aKTaX, OKa3bIBAaeT BO3AEHCTBHE Ha CaM MpOLECC H
pe3yabTaThl MpaBOTBOpYecTBa. [IpaBoBbie HOPMBI, B CBOIO OYEpe/b, OKAa3bIBAIOT
BO3JCHCTBHE HA pa3sBHTHE IIPaBOBOTO CO3HAHHMA TIpaXKaaH, (OpPMHPOBAHHE
NpaBUIIBHBIX ~ MNpEICTaBA€HMA O  NpaBOBRIX NPHHUMIAX M HOpMaXx,

IIPaBOOTHOILCHHUAX, OTBETCTBEHHOCTH : 5

Teopust  rocymapcTBa M mpaBa, HCXOOd W3 PpasAMYHBIX OCHOBAHHIA,

TPAAHLIHOHHO BBIOCIACT HECKOJNBKO BHAOB MPaBOBOrQ CO3HAHHA:

- WHEMBHAyalbHOe (COBOKYNHOCTb MNpEJCTABNEHH W  4YYBCTB,
BEIDQKAIOIMX OTHOLIEHHE KOHKPETHOH JIMYHOCTH K [IPaBy M TIPABOBLIM SBIEHUAM

B ofL1ecTBEHHOM XH3HK);

- TPYNINOBoe (COBOKYNHOCTh MPEACTABNEHUH H YYBCTB, BBIPAXMAIOMIMX
OTHOLICHHE TEX HJIH HHBIX COLWANBHBIX IPYMI, KJaccoB, CIOEB OOLIECTBa,
npogecCHOHANBHBIX COODOILECTB K MpaBy W NPaBOBEIM ABIEHHAM B OGIIECTBEHHOMH

KU3HH);

! Bonutenko H.H. Ilpasoco3nanue u npaBoeas kynsTypa: YueGuoe nocobue. — Bonrorpan; Haa-eo BonlV,2000.
C.36
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- MacCoBOC (COBOKYHHOCTB HpEIlCTaBJ'[eHHﬁ H YYBCTB, BBIpaXXalIIHX
OTHOLIEHHE K TMpaBY H TIpaBOBLRIM ABJEHMAM, KOTOpPO€ XapaKTepHO g

HecTabHIILHBIX BpeMeHHBIX 00BbeiuHeHuit Mofeit);

- ofmecTBeHHOe (COBOKYIHOCTR IpeACTaBieHuit W 4YYBCTB,
BBIP2XAIOIIMX OTHOLLEHHE MaKpOKOJUIEKTHBOB (HaceneHus CTpaHbl, KOHTHHEHTA,

MCTOPUYECKOM 3MOXH ) K NPaBy M MPaBOBBIM ABIEHHAM ).

Ilo ray6une oTpaskeHHs NpaBOBOH AEHCTBHTENBHOCTH OOBIYHO BEIAEIAIOT
TPM  YPOBHA  @PaBOCO3HAHMA: OOBIIEHHOe  (3MIMpHYEcKoe), HaydyHoe

(TeopeTuyeckoe) U Npod)eCCHOHANILHOE.

ObbineHHOE MNpaBOCO3HAHHE SBISETCA HaWMeHee TINMy0OKHM: B HeM
npeobnanaroT NCHXoNOrHueckue (IMOLHUOHANBHEIE) 3ieMeHThL. I1paBoBEie 3HAHHUA
Ha 3TOM YPOBHE OrpaHHYEHB! JIHYHBIM OIBITOM H KHTEHCKMMH YCTaHOBKAaMH,
MMEIOT ()parMeHTapHeIi, OeccHCTEMHEIH M 3a4acTyi0 MOBEPXHOCTHBIH XapakTep.
OTHoleHHe K NpaBy, KaK NpaBHIIO, NMPOTHBOPEYMBO ¥ BO MHOIOM 3aBHUCHT OT
NepeMEHYNBEIX HACTPOEHHHl M CHIOMHHYTHBIX 3MOLML. OTOT ypoBeHb
CBOHMCTBEHEH OCHOBHOH Macce uieHoB ofmiectBa H (opMupyercs Ha Oase
MOBCEOHEBHOH YKH3HHM IpakAiaH, MOJA BJIHUAHHEM JIMUYHOIO XU3HEHHOTO OIBITA H

ITpaBOBOTO oGpasoaaHm, QJOCTYITHOTO HaCCHeHHEO3.

[MpodeccuonanbHoe npaBOCO3HAHHME — 3TO NIPABOBOE CO3HAHME IOPHCTOB,
KOTOpoe CKIaAblBa€TCs] B XOJE CNELHaJbHON TMOATOTOBKH H B MpoIecce
OCYILIECTBJIEHHA NPAKTHYECKOH IOPHAMYECKON AeATeNbHOCTH. BKiouaer B cebs
IPOrpaMMHBIE IOPUAHYECKHE 3HAHHA H MPEAMETHO-AENOBOE OTHOLIEHHE K MPaBy,
KOTOpO€ TpPOABAAETCA B YMEHMHM IPaMOTHO NIPHUMEHATH NPABOBBIE HOPMBI H
KaueCTBEHHO MCIMOJIb30BaTh TNpaBoBble 3HaHUA. CYIIHOCTE M  0coGeHHOCTH

NPaBOBOr0 CO3HAHHA HOPHCTOB KOHKPETH3HUPYIOTCS B COAEPKAHWH IPaBOBOi

? Pacckazon JI. 1. Teopua rocynapctsa 1 npapa: YueGHoe nocoGue - Mockea, Hag-so PHOP, MFHOPA M, 2013.
C.230

 Mesrona E. A, TparoBoe BocrinTaHKe: BONPOCK TEOPHH H NPakTHKH. YuebHoe nocobie — Mexctysapoaubiit
wpHaHueckul HecTHTYT (Mocksa). 2013, C. 98





HACONIOTHH M IIPaBOBOH ICHXOJOTHH, B CHCTEME MPHCYIIHX JaHHOMH
npodecCHOHANBLHOR Tpynie MpaBOBLIX 3HAHHH, INPENCTAaBIEHHH, YCTAHOBOK,

LIEHHOCTHBIX opnen*raunﬁ".

Teopetuueckoe (HayyHO€) NpaBOCO3HAHME, B OTIHYHE OT OOBIIEHHOTO,
popmupyercs Ha Gase MHUPOKMX M TIyGOKHX MpaBOBEIX 060OIIeHHMH, 3HAHHSA
3aKOHOMEPHOCTEH H CIIENHANBHBIX MCCleNOoBaHUi NpaBOBOH AeHCTBUTENLHOCTH.
OHo xapakTepHO Ans HcCleoBaTeliel, HAYUHBIX PabOTHHKOB, 3aHHMAIOLIUXCH
BOIPOCaMH IMpPaBOBOro peryJupoBaHHsA OOLIECTBEHHBIX OTHOWEHHH. OTHOoleHHe
K NpaBy W TNpPaBOBBIM SBJEHHAM Yy HOCHTENEH TEOpEeTHYECKOro (HAyYHOro)
NpaBOCO3HAHHA OOYC/IOBIEHO TEOPETHYECKHMMH BO33pPEHHAMH. MIMEHHO HaydHoe
NPaBOCO3HAHKE JOJKHO OBITH HEMOCPEACTBEHHBIM UCTOYHHKOM MPaBOTBOPUECTBA,
CIY’>KHTh COBEPIIEHCTBOBAHHMIO FOPHAWYECKOH MPaXTHKH, TaK KAaK HET HUYEro

Oonee IMMPaKTHYHOTO, YEM XOpolllas TCOpI/IHS.

IlpusnakoM rocynapcTBa sABNsSETCA BHICOKMH YPOBEHb  NPaBOBOIi
KynbTyphl HacejieHus, Mpo(eccHOHaNbHOH KyNbTYphl NpPaBOOXpPaHUTENEH M

JAPYTHX JOJKHOCTHBIX AULL.

B Teopuu rocynapctea M mnpaBa MOHATHE  [PaBOBOH KYNBTYpSI
paccMaTpHBaeTCA C ABYX IMO3HLHK — B HIMPOKOM CMBICIE 3TOTO CJIOBA H B Y3KOM

CMEBICIIE.

B wmHpokoM cMeicie npaBoBas KynbTypa — 3TO PasHOBHAHOCTH OOIIEi
KyJNbTyphl OOLIECTBA, OXBAaTHIBAIOLIAsS BCE MMPABOBbl€ IIEHHOCTH, B TOM YHCIIE
3aKOHBI, Pa3BUTYIO 3aKOHOAATENbHYIO TEXHHKY, IPaBOBYI HayKy, pa3BHTOE
lopuauyeckoe  o0pasoBaHHe, COBEPIIEHHYI0 ODHAHYECKYIO TEXHHKY H

CTabWIBHBIH TIPAaBOMIOPAIOK.

* INesuoea E. A. TlpasoBoe BocnuTaHHe: BONPOCH! TEOPHH H NPAKTHKH. YueGHoe nocobue — MexayHapoaHbiif
opuanveckHit nHeTHTYT (Mocksa). 2013, C. 104
® Mesuosa E. A. IpaBoBoe BocnHTaHKe: BONPOCH! TEOPHU U NpakTHKH. YuebHoe nocobue — Me:kayrapoansiii
ropHateckuit mHcTHTYT (Mocksa). 2013, C. 105





B yskoM cMeicne npaBoBas KyaeTypa — 3TO pasHOBHJHOCTh obuieii
KYJIBTYPBl OTAENBHOTO JIMLIA, KOTOpas BKIIOUAET B ceOs onpeieiieHHEIH YPOBEHE
MpaBOCO3HAHUA, KAYECTBEHHOE OBJaficHHE YMEHHAMH H HaBHIKAMH NIPaBOMEPHOro

HOBB}IBHH}IG.

[lpaBoBas  KynbTypa mnpexctasiseT coGoil pasHOBUAHOCTH  oOIeit
KyNbTYpEl H BKIIOYAET JIMIIL TO, YTO €CTh B NMPABOBBIX ABJIEHHAX OTHOCHTEJIBLHO
MPOrpecCHBHOTO, COLUANIBHO MONE3HOT0 H LieHHOTo. OHa He TONBKO pe3yibTaT, HO
H Crocob AeATeNbHOCTH, M B 3TOM CMBICIE AYXOBHaA MNpaBoBas KymbkTypa

[IOHHUMAaeTCAa KakK 06})33 MBILUIEHHS, HOPMBI H CTaHAAPTHI IOBEACHUA.

Kak u npasoco3sHaHuWe, mpaBoBas KynsTypa mNoApasfelseTcs Ha
MpaBOBYIO KyNeTYpy oOumecTsa, rpynnel (KO/IEKTHBA) H HHAMBHAYATbHYIO
NpaBoOBYIO KyNbTYpy. BeICIUMil ypoBeHb mpaBOBOil KyMbTYphl MHAUBHAA — 3TO
NpaBoBas aKTHBHOCTh. OHa MpOABNAETCS B FTOTOBHOCTH K aKTHBHBIM JeHCTBHAM, B
3aKOHOCOOOpPa3HOCTH (MJIM 3aKOHHOCTH) MOBefeHHs (AearenbHoctH). OcoGylo
Pa3sHOBHAHOCTE I'PYNNOBOH M MHAMBHIYANBHOH NpPaBOBOH KyJNBTYPHI COCTABIIAET

npojecCHOHANLHO-NIPaBOBast KyNbTypa IOPHCTOB .

CouuanbHO-NPaBOBYI0 aKTHBHOCTH CNEAYET OTJIHYAaTh OT MPaBOMEPHOrO
noeefenns. He  Bcikoe  mpaBOMEpHOe — MOBEZEHHE  MOXHO — CUHTATE
OCYILUECTBJIEHHEM TaKOit aKTHBHOCTH. Kpurtepusamu pasrpadvuends 3jgechk
CHYXAT 1€/lb, CPEACTBA €¢ MOCTHKEHHA H OOILIECTBEHHO 3HAYHMBIH pesynpTaT
ASATENLHOCTH B mNpaBoBod cdepe. He crnemyerT orHOCHTh Kk Hell M mpocTo
WHHLIHAaTHBHOE MCMOJIHEHHE CBOHX OOs3aHHOCTEM JOJKHOCTHBIM JHLOM. Takas
HHHUIHATHBA SBAACTCS HPO(GECCHOHANBHBEIM JOJNIOM KOPHCTR H 3aKI0YaeTcs B

06513aHHOCTH Ge3yMpPeyHo CITyKUTh 3aKOHY".

® Pacckasos JI. 1. Teopus rocyaapcrsa u npasa: Yuefitoe nocobue - Mocksa, H3a-s0 PHOP, HHOPA M, 2013.
C. 236

? Paxosckan T. H. OcHosst mpasa: yue6. nocoGue / T. U. Paxoeckan, B. K. Kysueuos ; CuGATC. — Horocubupck:
Han-o CHGATC, 2012. C. 74

*B.B. Jlazapes. O6iuan Teopus npapa u rocynaperea: YueGHHK. — 3-€ 13, nepepab. 1 aon. — M.: IOpucTs, 2001
C. 126
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l'[paBOBasx AKTHBHOCTE HJIH, TOYHEE, HHTEIICKTYaJIbHaA aKTHBHOCTE UMEET

TPH YPOBHA:

- TaCCUBHEII CyOBEKT nmpaBa NpH caMmoii 10GpOCOBECTHON M SHEPTHYHOI
paboTe ocTaeTcs B paMKax 3aJaHHOTO HJIH [I€PBOHAYANBLHO HalIeHHOro crocoba

JeHCTBUS,

- 3BPUCTHYECCKHH CyOBEKT MpaBa, HMes JOCTATOYHO HAAEKHBIH crocod
pelleHust cBoel 3aja4M, NPOAOIKAET aHATM3HUPOBATh COCTAB, CTPYKTYpPY cCBOei
AeATENBHOCTH, COMOCTaBNIAET MEXIY CobOM Liend U 3anadu, YTo NPHBOJHUT €ro K
OTKPBITHIO HOBBIX, BHellHe §ojleeé OCTPOYMHBIX CHOCOGOB peIleHMs, K
(OpPMYTHPOBAHHIO 32aKOHOMEPHOCTH. JTOT ypoBeHb Haubosee xapaktepeH

Ajs CeAoBaTeNei U NpecTaBUTENeH NPYrHX CXOAHBIX NPOQeccHi;

- TBOpHYECKHH CyObBeKT npaBa, 3llech OOHapyXeHHas 3aKOHOMEPHOCTh
CTaHOBHTCS HE IBPUCTUYECKHMM — (POPMaIbHBIM IpHeMoM (criocobom) AeiicTaus, a
caMocTosiTensHOH npobnemoii. He cTuMynnpoBaHHass M3BHE, caMOCTOATENbHAs
MIOCTAaHOBKA MpoOieMbl ~ KayecTBEHHas OCOOEHHOCTh JM4HOCTe, 06IanaroLHux

3THM YpPOBHEM HHTCHJICKTyaJIBHOﬁ aKTHBHOCTI‘Ig.

B 3aBUCHMOCTH OT YPOBHS BBIAENSIOT TPH BHIA NPABOBOH KYIETYPSI:

0OBIIEHHYTO, TPOdeCCHOHANBHYIO H JOKTPHHANBHYIO.

Obbinennslit  ypoBeHh  mpaBOBOH  KymbTYpEl  XapaKTepH3yeTcs
OTCYTCTBHEM CHCTEMHBIX IIDABOBBIX 3HAHMH H IOPHAHYECKOTO OMNBITA, HMEET
NOBEPXHOCTHBIA M (parmMeHTapHeii XapakTep. OGBIAEHHEI ypoBeHh NpPaBOBOI
KyNbTYphl, KaKk ¥ OGBIICHHEIH YPOBEHb NMpPABOCO3HAHHSA, MPHUCYLI GONBIIHHCTBY

HACENICHHA rocyjapcTaa.

[Ipodeccruonanbupiit YPOBEHb CKJIaABIBa€TCs Yy [PaKTHKYIOLHX
IOpHCTOB: CyJeH, afBOKATOB, COTPYNHHKOB IPaBOOXPAHWUTENBHBEIX OPraHOB.

IlpakTiKky BEIPaGaTHIBAIOT BHICOKHI ypOBEHB MPABOBBIX 3HAHHIL B cdepe cBoeii

°B.B. Jlasapes. OGwasn Teopus npasa 1 rocynapctsa: YueGHuk, — 3-¢ H3a., nepepab. H aon. — M.: OpHCTb.
2001.C. 176
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ACATENBHOCTH, Ka4eCTBCHHO OBJIaIeBAaIOT IIpaBOBBIMH YMEHHSAMH, HaBEIKAMH H

NPO(ECCHOHANLHO MPUMEHSIIOT HX B IOPHAUYECKOH AesTeNLHOCTH.

HOKTpHHANBHEIR YpOBEHb ONHMpaeTCs Ha 3HAHHE BCEr0 MeXaHH3Ma
TNpaBOBOTO PEryJIMpOBaHMs, @ He OTAENBHBIX €r0 HAPABNEHHH H BbIpabaThIBaeTCA
KOJUICKTHBHBIMH YCHJIMAMH YYEHBIX, IPECTaBNAA coboit HaelHO-TeopeTHYeCKHi

HCTOYHMK rpaBa '’

IlpaBoBast KynbTypa BBIONHSET TPH OCHOBHBIE (DYHKLIAH: No3HaBaTENBHYIO
(3aKiIr0yaeTcs B OCBOEHHH HpPaBOBOTO HACHEHS H JOCTHXEHHH 0TEedeCTBEHHOrO U
3apy6exHOro  mpaBa), peryinsTHBHYI  (HAlpaBieHa Ha  oOecreyeHue
3G (PEeXTHBHOrO (PYHKUHOHMPOBAHHS BCEX 3EMEHTOB NPaBOBOH CHCTEMbI H
CO3MaHMEe yCTOHYMBOTO MpaBOMNOpAAKA) M  HOPMATHBHO-AKCEONOTHYECKYIO
(COCTOMT B OLEHKe MHAMBHIYANEHOTO MOBENEHMS, 3AKOHHOCTH, npaBoropsiaka u

AeiCTBYIOLIEr0 3aKOHOATENBCTBA) |

AHanu3 COCTOAHMA NPaBOBOM KyNbTYpbl HEOGXOOHUM s TOI'0, 4TOOEI
CHadqana BBINENUTb W OMHCATH MNPaBOBbIE LEHHOCTH, HJeansl M oOpasHpl, K
KOTOPEIM HaJlo CTPEMHTBCA 3aKOHOAATENIO, NPABOIPHMEHHTENO, MPAXIaHHHY H
oOIIECTBY B LENOM. A 3aTeM, OLEHHB C 3TOM TOUYKH 3pEHHS peanbHOE COCTOSIHHE
AE], MCKAaTh NMYTH W CPEICTBA AOCTHXXEHHS HAMEHEHHBIX HIEATOB MOCTPOCHHUS
NPaBOBOTO roCyAapcTBa H (POPMMPOBAHHA IPAKAAHCKOTO OBIECTBA, B KOTOPOM
00ecneunBalOTCs  COOTBETCTBYIOLUHE  €ro COLIHANIEHO-3KOHOMHYECKOMY,
IOJINTHYECKOMY H XYXOBHO-KYJNBTYPHOMY CTPOKO MpaBa H cBOOOABI YejloBeka H

rpaxiaHnHa '

Teopmz rocyaapctea i npasa: Kype nekunti / Emensanos 5.M., ITpaskun C.A. - M.: MHIMII, 2009. C. 157

" Paxosckas T. M. Ocrosbl npasa: y4e6. nocobue / T, H. anoacxan B. K. Ky3teuos ; CH6AT'C. — HopockbHpck:
”3}1—30 CHbATIC, 2012, — 186 ¢

' Pacckasos JI. T1. Teopw: TocyAapeTsa v npaga: YyeGHoe itocoGue - Mocksa, Han-so PHOP, HHOPA M, 2013,
C.238
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1.2. CTtpyxTypa H GYyHKIHHM NPABOCOIHAHHS

ITpaBoco3HaHue (KaK HHAHBHAYaNbHOE, TaK U KOJIJIEKTUBHOE) — CJIOXKHOE
CTpyKTYpHOe oOpa3oBaHHe, B KOTOPOM MpPEACTaBHTEINH IOpHIMYEeCKOH HAayKH
BBUICNAIOT, KAK MHHHMYM, IBAa KOMIIOHEHTa: pPalHOHAIBHBIH (06BI4HO
Ha3BIBaeMBIi [PaBOBOIl HIeoorueil) 1 SMOLMOHANBHBIA (Ha3pIBaeMBlii IPaBOBOH

ncuxonorueif)"”.

npaBOBaﬂ HIEO0NOTHA — 3TO CUCTEMA B3TIAA0B H Hpe,I[CTaBJIeHPIﬁ, KOTOpBIE

B TEOpETHYECKO# (hopMe OTPAXKAIOT PABOBbIE ABICHUA o611ecTBEHHOH KH3HH.

OnHa ponxHa cbopmupoaa‘rbcx KaK npouecc BRIABJICHHA TeOpEeTHYECKOT'O
0CO3HaHHsA, KOOpAUHaLKHH H COrjacoBaHHA pa3lU4YHBIX OGIHCCTBCHHBIX HHTEPECOB

yepes JOCTHKEHHE COLHaAIBHOI'O KOMHpOMHCC&M.

B sroM chydae rpaBoBas Hpaeonorus Oymer colepxath OonpILIoH
HpPABCTBEHHEIH TNOTEHIHMAN, MOJApa3yMeBalOilMi IIPHOPHUTET NpaB H csobog
NHYHOCTH, pa3fieNeHne BuacTeil, MOMUTHYECKHH IUTIOPAH3M, BBICOKYIO POJIb CyNa
KaK aHTUIIONA KOMaHIHO-GIOPOKPATHYECKOMY YIPABIEHHIO, YTO CBOHCTBCHHO
MJIEONIOTMYECKY M SKOHOMMYECKH 3[0pOBOMY OOIIECTBY C Pa3BHTOH obweii u
npaBoBoii KynsTypoil. (OG6GOCHOBEIBAET H OLIEHHBAeT CYLUIECTBYIOIHE HIH
BO3HMKAIOILME IPABOBHIE OTHOLIEHKS, 3aKOHHOCT K NpaBonopsfok. B paspaborke
NMpaBOBOil MAEONOTHH NPUHUMAIOT yYacTHe HOPHCTEI, MOJNHTONOrH, SKOHOMHCTEL,
YUMTBIBAIOIME  KOHKPETHO-UCTOPHYECKHE  YCJIOBMS  JKU3HH obLecTsa,
pAacCTAHOBKY CHJI, YPOBEHb OOIIECTBEHHOTO CO3HAHMA, COLMANBHYIO NCHXOMOTHIO,

BOJIIO U HHTEpPECHhI KaK OONBIIMHCTRA, TaK H MCHBI.HPIHCTBals.

Ocoboii 3HAYMMOCTBIO B NpPABOBOI WAeoNnorHH obnajaer opHAUMYECKas
nayka. HayuHas Teopusi OnpefeiseT CTPATETHIO Pa3BHTHA MPABOBOH JKU3HH

obLIecTBa, OCYILECTBIACT BCECTOPOHHHN aHaNM3 COBPEMEHHOMH MpaBOBOH

13 Apxunos C. C. Anexcees C. H. Teopus rocynapcTsa 1 npasa: YueOHHK. — 3-e wan., M.: Hopma, 2005. C 236
1 Teopus rocynapcrea u npaea: Yue6uuk / H.H. Matyaos, A.B. Mansko. - 4-¢ u3., Henpas. u aon. Hsn-po; U
Heno PAHXHI'C, C. 341
' Teopun rocynapctsa u npasa: Yue6unk / H.1. Martysos, A.B. Mantko. - 4-¢ n3n., ucnpan, ¥ gon. Han-so: U]
Heno PAHXuIC, C. 342
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cutyanuu. Hay4uHble JOKTPUHBEI MOTYT BHICTYNATh B KauecTBe HCTOYHHKOB Ipasa.
OcBoeHre MpaBoBOit TEOpHH, PALIMOHAILHOE OCMBICIEHHE PONH NpaBa B XKHU3HU
obliecTBa ABIAIOTCA BaXKHBIMU H HEOOXOAMMBIMH 3JIEMEHTaMH FOPUHYECKOTO

i6
o0pasoBaHus, POpMHPOBAHUA IOPUAHYECKOTO MpodecCHOHANTH3MA

IlpaBoBass  nCHXONOrHS — 3TO COBOKYMHOCTH YYBCTB, IIPHMBBIYEK,
HacCTpOeHH#l, TpaguLMi, B KOTOPHIX OTPaXAETCA OTHOLICHHE pPa3lTHYHBIX
COLHANBHbIX Ipynil, NpodheCCHOHANBHBIX KOJIEKTHUBOB, OTAEIBHBIX HHAHBHAOB K
npaBy, 3aKOHHOCTH, CHCTEME IMpaBOBBIX YupemJeHui, (yHKUHOHMPYIOIUX B

061.ueCTBe”.

Ona sBnsercs Haubonee HemocpeJCTBEHHBIM OTPaXKEHHEM KH3HEHHBIX
OTHOLIEHHH Y/NeHOB 06lIecTBa, COCTABIAIOIIUX HALIHH, HAPOAHOCTH, Pa3HYHEIE
TPYNNEl W CJIOM HaceleHHsA. HYepe3 MpaBoOBYKO MCHXONOTHIO PEaTH3YIOTCA: a)
OpraHHyeckH MpHCyILHe MpaBoBOH KyJIbType oOBIMad M TpaaHLUKN U BooOIle Bce
TO, YTO BOLLIO B MPUBBIUKY, OBIT, B KyJABTYPY JMYHOCTH; 0) ee caMOOLEHKa, TO
€CTh YMEHHE KPHTHYECKH OIICHHTh CBOE IIOBEIEHHE C TOYKH 3pEHHS ero

COOTBETCTBHUA HOPpMaM l'IpElBi':lIB

Or YPOBHA IIOATOTOBKH MUYHOCTH 3aBHCHT BO3MOXKHOCTH KOHTPOJIA Hajg
€€ 3MOLIMAMH H YYBCTBaMH, YMEHHE «BJIACTBOBAaTh coboit». 310 — CBHACTCIECTBO
B3aMMOCBA3H H Baanmooﬁcnynmnaﬂm I'Ip&BOBOfI HICONOTHH H HpaBOBOﬁ

TICHXOJIOTHH KaK CTPYKTYPHBIX 2IEMEHTOB IIPaBOCO3HAHHS.

Kak 35meMeHT npaBoBOit KyJBTYpPHI, [IpaBOBOE CO3HAHME, BKJIIOYAIOIIEE

NpaBoOBYI0 HAEOJOTHIO Y [IpPaBOBYIO IICHXOJIOTHIO, TpeAcTaBsjiser co0oii

Apxnnoa C. C. Anexcees C. U. Teopua rocynapcraa u npaga: YueGuuk. — 3-e w3z, M.: Hopma, 2005. C. 261
7 Teopns rocyzapcTea H npasa: Yue6unk / H.H. Marysos, A.B. Manbxko. - 4-¢ H3A., Henpas. W gon. Hag-so: UJ]
Jeno PAHXuIC, C. 356
' Nuxaues H. A. [pasosas ncuxonorua: IToHATHE, CTPYKTYPA H €€ MECTO B CHCTEME NPABOBBIX W TIOAHTHYECKHX
OTHOLLEHHIL: AHC... kaHa, cou. Hayk. flpocn. roc. yHueepcuTeT, Spocnasns, 1999,
http://www.dissercat.com/content/pravovaya-psikhologiya-ponyatie-struktura-i-ee-mesto-v-sisteme-pravovykh-i-
politicheskikh-ot
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cBOe06pa3Hblil (UILTP, Yepe3 KOTOPBIH MPOMYCKAOTCA BCe (haKTOPBI, BIMAIOLINE

1
Ha MPaBo M IIPABOBOE MOBeieHue (1eITeBHOCTS) ’.

Co3HaHWe BO3HHWKAET B Ipoilecce JIIo6oH AeATeNBHOCTH U MpPOSBIAETCA B
ueil. [To3ToMy GYHKLMM MM Ha3HAueHHe IIPaBOBOTO CO3HAHWA MOTYT OBITH

TMOHATEI U3 PE3YABTATOB ACATENBHOCTH €TI0 CY6‘BEKTOB.

CornacHo TEOPETHYECKOM KOHUENIHH, pasgeNseMoll MHOTHMH
aBTOpPaMH, OCHOBHBIE QYHKLIMH NPaBOCO3HAHHA — MO3HaBatTeNlbHasd, OUCHOYHAsA H

perynsTHBHAs.

IMosnapaTensHo  (YHKUMH COOTBETCTBYET ONpefesieHHas CyMMma
IOPHIMYECKHX  3HAHWH,  SBISIOLIMXCA  Pe3yNbTaToM  MHTEJLIEKTyalbHOH
(MBICHHTENBHOM) HEATENEHOCTH MW BBIPAKAIOLIMXCA B HOHATHH «IpaBoBasd
noAroToskay. QOueHo4yHas (YHKLUA BBI3BIBACT OMNpPENENEHHOE 3MOLHOHAIBHOE
OTHOLIEHHE JIMYHOCTH K pasHbBIM CTOPOHAM H fABIEHMAM IPABOBOH JKH3HH Ha
OCHOBE OMNBITA H NPABOBOH MPaKTUKHU. DMOIMOHAIBEHOE OTHOILIEHHE BBIPAXAETCA B
onpeeNeHHH 3HAYUMOCTH TOJMYHEHHBIX 3HAHUH B KOHKPETHOH CHTYallM WM Ha
Gyayllee, ¢ TOUKH 3peHHs HHAUBUA, IPpynnel, obiecTsa. LIeHHBIM Npu3HaeTcs To,
YTO CHYXHT OOBEKTOM JKEJaHUf H LEeNblo AEATENIbHOCTH, 4YTO HOABEpraercs

BBIOOpY M NpPEAIOYTEHHUIO B PALY APYTHX SIBNEHHI .

B comepixaHie MpaBOCO3HAHUA BXOAAT YETHIPE OCHOBHBIX BHJA OLICHOYHBIX
OTHOILIEHMIH: K TMpaBy M 3aKOHONATENLCTBY (€ro [IpPUHIMIAM, HOpMaM,
HHCTHTYTaM); K IIpaBOBOMY IIOBEJEHHIO OKpYXalomHX H K oOBeKTam
JeATeNsHOCTH  (IPEecTYIHOCTH, NpecTyliieHusM,  TNpeCcTYyIHHKaM); K
NpaBOOXPAHHUTENBHBIM OpraHaM (NpoKypaType, aABOKarype, Cyny, HOCTHLIHH,
OpraHaM BHYTPEHHHX Jel, HX ASATENbHOCTH); K CBOEMY NPABOBOMY NOBEAEHHIO

(camoonenka)’.

1“'Apxnnma C. C. Anexcees C. H. Teopus rocyzapctea u npasa: YueGHHK. — 3-e waa., M.: Hopma, 2005. C. 262

° B.B. Jlazapes. O6wwan Teopus Npasa u rocyaapcTea: YueGuux. — 3-¢ maa., nepepa6. i pon. — M.: IOprcTs.
2001.C 178

! Teopun rocyaapctsa u npasa: Kype nekunit / Emensanos B.M., Mpaskus C.A. - M.: MU3MII, 2009. C. 159
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B pesynwrate npakTUdeckoil peanw3aldd LEHHOCTHOTO OTHOIIEHHA C
YYaCTHEM BOJH, BBINOJHAIOIIECH pOJIb 3HEPreTHYEeCKOro ABMraTells, BO3HHUKaeT
HOoBoe 00pa3zoBaHHE — WHTEIUIEKTYajIbHO-IMOLIMOHAIIBHO-BOJIEBOE, HMEHyeMoe
npaBoBoil ycraHoBkoH. CyllecTByeT NpeApacHoIOKEeHHOCTh JHYHOCTH (HIIH
TEHJEHUMA) olpeAeneHHBIM 00pa3oM BOCIIPHHHMATh H OLICHHBaTh HHQOpPMAaLHIO,
NpOLECCH], SBIEHHS U FOTOBHOCTE NEHCTBOBAaTH B OTHOLIEHHH HX B COOTBETCTBHH

C aTOoM oueﬂxoﬁzz.

B cBoell COBOKYMHOCTH YCTAHOBKH OPraHU3yIOTCA B CHCTEMY L€HHOCTHBIX
OpHMEHTAallHil, OCHOBaHHBIX Ha cucTeMe yOexaeHuit. JIOMMHHpYIOIIHE YCTaHOBKH
ONpeAesifAioT  HAMpaBIE€HHOCTh JIMYHOCTH, €€ JKHU3HCHHYI0 IO3HLH{I0 H
XapaKTepH3ylOT  COAEep)KaTeNbHYX0  CTOPOHY  LIEHHOCTHBIX  OpHEHTaLHH.
CoOTBETCTBEHHO MNpaBOBasi OpPHEHTALMA — 5TO COBOKYIHOCTh IPaBOBBIX
YCTaHOBOK HHAMBHIA HJIM OOLIHOCTH (IpynNmEl, KOJUJIEKTHBA), HEMOCPEACTBEHHO
GOpPMHPYIOLIMX BHYTPEHHHH [UIaH, NpOrpaMMy MAEATENEHOCTH B IOPHIHYECKH

3HaYHUMBIX cn*ryaunﬁx23.

PerynatuBHas (yHKUMA NpaBOCO3HAHMA OCYIIECTBIAETCH IOCPEACTBOM
NPaBOBEIX YCTAHOBOK H LIEHHOCTHO-TIPABOBBIX OpPHEHTALKi, CHHTE3UPYIOILHX B
cebe Bce MHBIE MCTOYHMKH IIPaBOBOii aKTHBHOCTH. Pe3ynbTaT 3ToM perynsuud —
NOBEJeHYECKass peaklMs B BHAE [PaBOMEPHOTO MM IPOTHBONPABHOTO

I'IOBGI[CHHH24.

OpHako cienyeT yka3aTh Tak XK€ TO, YTO HaJHUHE IOPMAHYECKMX 3HAHHM
HEJIOCTATOYHO JJsl 0oDOecrevyeHUs 3aKOHOMOCHIYIIHOTO MOBENEHMSI, HeoBGXOmHMO
elle YMETb HEHCTBOBATh B COOTBETCTBHH C 3THMH 3HAHHAMH, IPABHIBHO
OLICHHBAThH 3HAYYMOCTE [PABOBEIX NpeAnUcaHui U OBITh TOTOBBIM AEHCTBOBAThL HA

HX OCHOBE.

%2 Xaxouosa H. B. Posib npasoco3HaHKA B Npasosoil kn3HK oGmectsa/H. B. Xaxonosa // BecTHHK Aarirefickoro
rocynapcTBeHHOro YHHRepcHTeTa, 2007, -C.386

* Xaxonoza H. B. Ponb NPABOCOIHAHKA B NpaBoBoit #n3nK obmwectsa/H. B. Xakonosa // Bectunk Anpirefickoro
rocyaapcTBeHHOro yHuBepcHrera, 2007, -C.387

** B.B. Jla3apes. OBwas TeopHs npasa i rocynapctsa; YueGHuk. — 3-e H3L, nepepab. u aon. — M.: I0pucTs.
2001.C 182
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I'JIABA 2. POJIb IIPABOCO3HAHMS B )KU3HH OBHIECTBA
2.1. ®opMHpOBaHHE NPABOCO3ZHAHHS

Bompoc 0 opMupOBaHUH NpPaBOCO3HAHMS NPEACTABNSETCH BEChMA
CIIOJKHBEIM H HEOXHO3HAYHEIM H SBIAETCH [IPEPOTaTHBOMH He TONBKO IOPHAHYECKOI],

HO H paja Apyrux rYMaHHTapHBIX HayK.

CdopmupoBate npaBoco3HaHHe JMYHOCTH O3HAYaeT Heo0X0AUMOCTE
CO3/IaTe TaKHe YCNOBHUSA, NIPH KOTOPBIX Y TPa)cAaH MOSBIAETCA MONOKUTENbHOE
OTHOLIEHHE K IpaBYy, yBa)X€HHE K NPAaBOTBOPYECKHM, [IPABONMPHMEHHTENLHEIM, 12

H BOOGIHC KO BCEM rocyaapcTBeHHBIM opraHaM H Opfr: aHPl3aI.IPIHM25.

Coneficteie B (OPMHPOBAHWMH MPABOCO3HAHHMS JOMKHEI OKA3BIBATE
TMCHXONIOTH, NEAarory, KyabTypOJIOTH, NPaBOBE/b, COLKOIOTH, GUIOCOPH MyTeM
BEIDabOTKH Tex Mep, KoTopble 5((heKTHBHO BO3JEHCTBYIOT Ha CO3HaHHe
HHAHBHNI2, HA €ro OTHOLIEHHE M OLEHKY pealbHOH JeHCTBHTENBHOCTH. JTO

BeCcbMa CJIOXKHas W riobajibHas 3anaya.

OnuuM mu3 cpencrts, kocBeHHO BO3JIEHCTBYIOIIMX Ha ()OpMUpOBaHHe
NPABOCO3HAHMS, JSBIAETCA TaK Ha3bIBAa€MOE [IPaBOBOE BOCIMTAaHHE. ToO
LeneHanpaBlieHHas ACATENEHOCTG M0 Mepefjaye IpaBOBOTO OIBITA, NMpaBOBLIX
HICANOB M MEXaHH3MOB pa3spelleHHs KOHQIHKTOB B OOLIECTBE OT OJHOTO

MOKONEHHA K Apyromy>®.

O6b1MHO  rOBOPAT © [IpaBOBOM BOCITHTAHWH B  IUHPOKOM M Y3KOM
CMBIce. B mepBoM ciydae peus uuer o IPaBOBOH COLIMANH3ALUH YeNIOBEKa, KOT/a
OH «BOCHHTBIBACTCA» OKpyxarimeil o6cTaHOBKOH B LEIOM, BCEH IOPHAHYECKOI
TMPaKTHUKOH H [OBENEHHEM Mofell, NOMKHOCTHBIX M —~ npeacraBHTeNelt

FOCYHapCTBCHHOrO anmapata B npaBoBod cdepe. Ilpu 3ToMm y JnojeH,

* Ennkeen M.H. KOpnawveckan neuxonorus. C ocHoBamit o6wedi M counanbHOM NCHXONOrHH. YyeOHHK And By30B.
-— M.: Hopwma, 2005, C. 254

® Knumenko A. B., Pymeinuna B. B. Teopus rocynapersa u npasa. Yue§. nocobue s ctyn. Vupexnenuii cpen.
npoth. obpalosanma. — M.; Macrepctio: Boicuias wkona, 2000. C. 78






16

IO/DKHOCTHBIX JIHI], TOCYJAapCTBEHHBIX OpraHoB, OCYLIECTBIAIOUIMX MPaBOBYIO
HesTeNsHOCTh, HET NpsAMOM LenH, okasaTh Ha Jpyrux NPaBOBOCIMTATEBHOE
BO3JEHCTBHe, HO OHO BCe-TaKH OKa3bIBACTCH. Yro KacaeTci IIPaBOBOTO
BOCMHTAHYSA B Y3KOM CMBICTIE, TO MOCNEHES OTIIHYACTCA CBOE}i HANpaBIeHHOCTBIO
Ha TOBbIIICHHE TPABOBOi KyJbTYpH! 4YenoBeKa, IpYIIIibl mopneii u obiecTsa B

IICJ'IOMT’.

BocnUTaHue HE MOXET MPOHCXONHMTE Oe3 obyuenus, a obyueHHe, TaK UK
yHaye, OKa3biBaeT BOCITHTATEbHBIi sddext. Pasnuuue 31eCk MOXKHO NPOBECTH no
cepe BO3AeHCTBIS: BOCTIUTAHUC BIHACT B OCHOBHOM HAa 3MOLIMOHAILHO-BOJIEBY1O,
LIEHHOCTHY10, MHPOBO33PEHYECKYI0 CTOPOHY co3HaHusi, a oOydeHHe — Ha
KOTHUTHBHO-PAllMOHANBHYIO, C TeJbIo MHOOPMAIHOHHO-03HAKOMHTEJIBHOTO
BO3/IeiiCTBHA Ha 4esioBeka. LIeHHOCTHOE, IMOIMOHANEHO-BOJIEBOE BO3/ICHCTBHE, B
CBOIO OYepelb, O4YEeHb CHIIBHO OrpaHH4EHO peanbHOil MpaBOBOH NpaKTUKOM,
MOCKONBKY HEBO3MOXKHO BOCIMTATh y ‘efloBeka yBa)KeHHe K TeM LECHHOCTAM,
KOTOpBIE OTCYTCTBYIOT B 0GIIeCTBEHHOM CO3HAHWH U ACATENBHOCTH nojei, Ho
NpOBO3TJAlIAlOTCA Ha CJoBaX, B IYCTHIX JeKIapaluaX W JAeMarormieckux
3asBreHHAX (KaK MONUTHYECKAMH JHIEPaMH NEPE HaceJIeHUEM, TaKk U NMPOCTBEIMH

BOCIUATATENAMHU U YUUTEAMH [IEPEN JCTBbMHU H IOHOI.HCCTBOM)ZS.

LleHHOCTH M WIeallkl «BBIPACTaloT» CIOHTAHHO, dopmupytoTcs  caMoH
JKU3HBIO, BCEMH OKpYXaOLUMH 0OCTOATENbCTBAMH, H pOIlb cyGBEeKTHBHOTO
thakTOpa, LieJIeHaNPaBIeHHO AEATENLHOCTH 3eCh XOTb 1 Ba)kHA, HO He ABNAETCA

Benyllei, a TeM 6oJiee eIMHCTBEHHO HeoOX0AUMOH H nocm“aTquoﬁzg.

Ovyen’ BaXHO O3HAKOMIIEHHE TpakaaH ¢ obpasuamy ¥ Hieanamt, IpaBoBEIM

OIBITOM H TpaguLiHAMH T€X CTpaH, rae YPOBEHDb HpaBOBOﬁ 3aMUINEHHOCTH

7 Mopososa J1. A. OcHOBEI FOCYAapCTBa i APaBa: MocoGie AN MOCTYNAKOWIX B By3bt. //OCHOBLI rOCYapcTea H
npasa. ~2001 Nel c. 14-33.

% Cypensesa B.B. [IpaBosoe BOCIHTAHHE B CHCTEME npodpeccnoHaNbHOH NOArOTOBKH COBPEMEHHOTO IOPHCTA.
Jakou u npaso. U3n-so 10kHTH-naHa. Ne 10.2006. C.7

¥ rnumenxo A. B., Pymeinnna B. B. Teopua rocyaapcTsa H npaba. Vue6. nocobue ans cryn. Yapexaenni cpea.
npod. o6pasopanus. — M.: MacTepcTBo: Boicwas wkoaa, 2000, C. 80
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JHYHOCTH, @ CJeJOBATENsHO M YPOBEHb NPaBOBOH KyNbTyphbl, BBIUIE, €M B
Poccin. OcoBenno BaxkHo o6ydath 3TOMy OyAyumux IOpPUCTOB-NPO(ECCHOHATOB,
4To6bl OCHOBHYI0 HacTh CBOEH [eATENBHOCTH OHM BHAEIM B 3allATE Npas H
cBoGoJl ueNoBeka OT Mpou3Bona obliecTBa M rocyaapcrea. To eCTb B 3alluTe
cnaboro OT CHIBHOrO, 4YTO ABNAETCA ONHMM M3 UEHTPAIBHBIX MOCTYJIATOB
061eMUpOBOH, O6IIEYeNoBeYecKodl MOpany, HPABCTBEHHOCTH H  KyJNBTYPDHI B

enoM’ .
2.2. IIpaBoBoii HHrMJIH3M H GOPMbI €ro NposiBICHHA

[IpaBocO3HAaHHE OTAENBHO BIATOH JIMYHOCTH HE BCCrJa yAOBNETBOPACT
ob1enpu3HaHHBIM TpeOOBaHHAM, OHO (ripaBoCcO3HaHKE) MOXET UMETh PasjIuiHbIC
OTKJIOHEHHs, KOTOpble B FOPHAMYECKOH Hayke MOAPAasfeiAoTCA Ha aedexTbl U

nedopmanyu’ g

JlebopManyy NPABOCO3HAHMA — 3TO PasNUYHOr0 poja MCKPHBICHHA
cOpMHPOBAHHOTO npoecCHOHANBHOTO MPaBOBOrO  CO3HAHMs, KOTOpBHIC

CBUJAETENLCTBYIOT O €I0 HCPBPO)I(,[[GHHH32.

B 3aBHCHMOCTH OT XapakTepa HCKPHBIEHHH MOXHO BBIAC/INTH Ba THIIA
medopMaLmii: PpENpecCUBHBIH K KpMMHUHaAIBLHBEIH. B ciydae penpeccHBHOH
feopMalliKi  TIPABOCO3HAHMA  COTPYAHHMKH IPaBOOXpaHHTENBHBIX OpraHoB
BOCIIPHHHUMAIOT  HaceJieHHe KaK KOHTHHTEHT NpaBOHAapyLIHMTENeH, A
H300/IHYEeHs KOTOPBIX NpHEMIEMO NPHMEHEHHS moObIX Mep, B TOM 4YHCAe H
HEeIaKOHHOFO HacMnmMs. B ciiydae KpUMHHambHOH JedopMaryy COTPYAHHKH
PABOOXPAHUTENbHEIX OPraHoOB BCTYMAlOT BO B3aHMOCBA3L C MPECTYIHBIMU

3JieMeHTaMHt, YTO CBHACTENBCTBYET O KpHMHHaIIbHOM nepepom,ueHnH33.

* Crpensesa B.B. TIpaBoBoe BOCIHTAHHE B CHCTEME npodeccoHanbHOH NOArOTOBKH COBPEMEHHOTC IOPHCTA.
3axoH 1 npaso. Uaa-so IOnuTH-gana. Ne 10.2006. C. 8

31 gowennn A. T.. O6mectso3nanue ; yueb. nocobue wis crya. cpea. npoth. yueb. sapeneHud, 2008. C 67

*? Kynpasues B.H., Kasumupuyk B.I1. CoBpemMeHHas cousonorus npasa. M., 1995. C. 119--125.

3 Mapuenxo M.H. Teopus rocynapctsa 1 npasa. M., 2006. Ta. 11,
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HedexTsl npaBOCO3HAHMA — 3TO HEAOCTATKHM [PaBOBOTO CO3HAHMA,

34
KOTOpBIE CBUJIETENBCTBYIOT O €r0 HeCOPMHPOBAHHOCTH H TEHAEHIIMO3ZHOCTH

HauGonee  pacmpocTpaHeHHBEIMH JedeKTaMH IIPaBOBOrO CO3HAHHUA
ABIAIOTCA MNpPaBOBOM GETHIIM3M, HAEANH3M, peJSTHBH3M, CyOBLEKTHBH3M,

HWHQAHTHIIN3M U NPaBOBOI HUIHIIH3M.

IlpaBoBo#i wuzmeanusM —~ 3T0 6e30roBOpOYHas Bepa B TOPXECTBO 3aKOHA

TIpH ITOJIHOM OTKa3e oT O0prOEI 32 npaBo3 ’,

I/I,I[eaJIPICTBI CHHTAKOT, 4YTO [IpaBO 3alHOIaeT HHTEpECHI TrpaxgaH

aBTOMATHYECKH, 6e3 BMellIaTenLCTBA 3aHHTEpPECOBaHHLIX JIHII.

[lpaBoBo#i penATHMBH3M — JAeeKT NpaBOCO3HAHMS, BLIPAKAIOUIMICSA B
YOeH/IeHHH OTHOCHTENBHOCTH NPaBa, NPOSIBISETCS B YOEXACHUY, YTO NPABO €CTh
HEYTO OTHOCHTEeNbHOe. B «OMBITHBIX pykax» TONKOBaHME 3aKOHa 3aYacTYIO
npeBpaliaeTcs B NpoecCHOHANbHEIE KPHBOTONKH. JIOBKHI IOPHCT HepemKo
thanecHbHUEpyeT MPaBO M BEIAAET 32 HETO CYpPOTaThl CBOEro TojKoBaHus. [1pu
3TOM TNOBE/ICHHE TAKOro Cy6beKkTa BLINIAOHT BHEIIHE NPaBOMEPHbIM, HO O CYTH

CBOEH ABJIAETCH 3a2aMaCKHpOBaHHBIM 6633&K0HHBM36.

IIpaBoBO# CYOBEKTHBH3M — 3TO OJHOCTOPOHHEE OTHOIIEHHE WHAUBHAZ
K TNpaBOBBIM INPEANHCAHMAM: TpH3HAaHME CBOMX 0paB H OTPHLAHHE CBOMX
obssanHocTed. HocuTenu Takoro npaBocO3HAHHA JIETKO INPEBBILIAIOT CBOK

MNOJIHOMOYHA K HApYLUAIOT 4YYyXHe npaBa”

IlpaBoBoii  mudantunusm — sto cnaGoe swamhe npaBa M Hespenoe

OTHOILUEHHE K HEMY KaK #ABICHHIC SAKOOEI [IOCTOPOHHEMY, JaJiEKOMY H

Kynpxauen B.H., Kasumupuyk B.I1. Cospemennan coumnonorus npasa. M., 1995. C. 119--125.
* Teopun rocyjiapcTsa H npasa: YueGuuk / H.H. Martyaos, A.B. Manexo. - 4 -8 H3A., Henpas. o pon. Hap-so: U]
LLeno PAHXHIC, C, 357

** Bawenuy A. I".. OGwectsosHanue : yue6. nocobue ang crya. cpen. npod. yue6. 3aenennii, 2008. C. 68

Teopml rocyzapcrsa u nipasa: YueGuuk / H.M. Mary3os, A.B. Mankko. - 4-e u3n., ucnpas. u zon. Han-so: HA
Heno PAHXuI'C, C. 357
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HEMOBCEAHCBHOMY. Hocurenu HH(I)&HTHJII)HOFO IpaBOCO3HAHHA peIKO 3aMedaroT

38
YHIEMJICHHE coOCTBEHHBIX IpaB U He 3HAIOT CPEACTB M CII0co00B WX 3aIUThL .

ITpo6nembl CBsizaHHBIE C MpaBOBBIM HHIHJIM3MOM M TIPABOBBIM
HIEANM3MOM B COBPEMEHHOI Hay4uHOH MBIC/IK B AOIDKHOH Mepe yUeHbIMH MOKa BCE
elme [0 KOHLA He HCCIEN0BaHbl, HO MOTPEOHOCTh B HX M3YyYEHHH JaBHO HAa3pela,
TaK KaK JaHHBIE HETraTHBHBIE COLMAILHO-TIPaBOBble (EHOMEHBI MMEIOT camoe
IIHPOKOE PpaclpoCTpaHeHHe B PpealpHOH  KH3HK, NpaBoOBOH  KYJIbTYype,
NpaBoOCO3HaHKH  JIHOJeid, MOJIUTHKE,  JKOHOMHKe,  3aKOHOTBOPYECTBE,

roCyAapCTBEHHOM H 0011eCTBEHHOH AeATe/IbHOCTH.

H. Y. Mary30B CBS3bIBacT IIPaBOBOI HUIHIIN3M C COBpEMEHHON poCCHACKOH
paBOBOH MEHTAJILHOCTBIO, KOTOpas MMEET Dsill OCODEHHOCTEH. «... Hepazsutoe
[paBOBOE YYBCTBO, HU3KHH ypOBEHb MOJMTHHYECKOH M IOPHAWYECKOH KyIBTYPHI,
OTCYTCTBHE TMPOUYHEIX TPAAMIHMHA 3aKOHOYBaXeHHs H 3aKOHOMOCITYIIHNS, HE3pENoe
neOpPMHPOBAHHOE TPABOCO3HAHME, JAEBAILBAIMA MOPAILHBIX M HYXOBHBIX
neHHOCTeH, yroeHue cBoGooii 6e3 rpaHuil, 3seMeHTHI BCEAO3BONIEHHOCTH, yTpaTa

JOBEPHA K Bnacm»”.

C. C. AnexceeB NpaBoOBOil HUTMIN3M XapaKTEpPU3yeT «paMoi mpasa, Koraa
TIPOMCXOJMT MaJieHHe MpaBa B IPAKTHYECKHX JIeax 1 00111eCTBEHHOM MHEHHH, €T
Geccuaue nepejl CAOKHBIMA U XECTKMMH PeIHAMU KU3HH, YTAZIOK €ro NpecThika,
yTpaTy 6bioji Ge3ycnoBHOH Bephl B HEro Kak B YHMBEpPCAILHOS U 0e30TKa3sHO

,I[CﬁCTBYIOH.IBe pelieHHe colHallbHbIX npoﬁnem»m.

B. A. TyMaHoB, paccMmaTpuBas TpPHpOAY pOCCHHCKOro mpaBOBOro
HUTHMJIM3Ma CBA3BIBAET €ro ¢ AHTHIMPABOBBIMM YCTaHOBKaMH M CTEPCOTHIIAMH,

KOTOpbIE €CTh (OQJIEMEHT, 4CpTa, CBOIMCTBO OOIIECTBEHHOTO CO3HAHHA H

*® Teopua rocysapersa u npasa: Yuetuuk / H.W. Mary3os, A.B. Maneko. - 4-e W3, wenpas, H aon. Mag-so: U1
Jeno PAHXuI'C, C. 358

** Marysoe H. H. Axyransusie npoGnemst Teopui npasa. Capartos, 2003. C. 141.

 Anekcees C. C. lNpaso Ha nopore HoBoro TeicAueneTnd. M., 2000. C. 103.
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HAlMOHANBHOH TICHXOJOTHM ... OTJHYWTEAbHAas OCOOEHHOCTh KYJBTYDBI,

. 41
TpaluLKi, 00pa3a >KH3HK» .

Taxum 0Opa3oM, cyHIHOCTE MPAaBOBOIG HHTHIIH3Ma COCTOMT B TOM, YTO OH
npexncrapnseT coboll MOCTOAHHO M3MeHsIoLeecs, JHHAMUYECKOoe ODLLUECTBEHHOE
ABJICHHE, KOTOpOE CYLIECTBOBAJO Bcerga M OyIeT CyllecTBOBaTh, NOKA XXHBET
obmectBo. Mcxons M3 BBIIIEH3NOXKEHHOr0, MOXHO C(OPMHpPOBATH ABTOPCKYIO
JeQUHHLHIO [PaBOBOrO HHUIHJIM3Ma, COrNIaCHO KOTOPOH, MPaBOBOH HHIHIIH3M
npeAcTaBaAeT coboil CI0XKHOE COHHANBHO-NICHXOJNOMHYECKOe ABJIEHHE, CYLLHOCTD
KOTOpOro TMpOSBJIAETCA B HEraTHBHOM OTPHLIATENIBHOM, HEYBa)XXHTEIBHOM
OTHOWIEHWH K [IpaBy, 3aKOHY, HOPMATMBHOMY TOPAMKY, XapaKTEepH3YeTcs
HaJIHYMEM Y TIpaxJaH YCTAaHOBKM Ha JOCTH)KEHHE COLMAIbHO 3HAYHMBIX
pe3ynbTaTOB HENpaBOBBIMH CPEACTBaMM, YTO B WUTOre sABiIseTcs OmaronpHATHOM

o " o 42
CpE€AoH MJIA COBEPIUEHHMA NPOTHBONPABHEIX ACHCTBHH B COLIHYME .

IlpenensHo wwmMpokHi B3rnsAx Ha ¢oOpMBl MPOSBAEHHS HHUTHIN3MA
orcrauBaer H.M. Maty3o0B, npu3HaBas B KauecTBe TaKOBBIX Bce MHOrcoOpazHbie
GOpPMBl M CTOPOHBl HEraTHBHO-OTPHLIATENHHOTO OTHOIUEHHS K IIpaBy: OT
KPHUMHHANBHBIX A0 JIETANBHBIX, OT NapJaMeHTCKO-KOHCTHTYLIHOHHBIX [0
MHTHHIOBO-aHapXHUYECKHX, OT «BepxXylleuHblx» Jo ObiToBbIX3(0. Cioma e OH
OTHOCHT H TaKHE Clydyad IpOSBIEHHS NPaBOBOrO HUI'M/IM3MA, KOTOPEIE CBA3aHbl C
OpAMBIM ~ YMBIIUJIEHHBIM  HApyIIEHHEM 3aKOHOB, T.e. € COBEpLICHHEM
NPeCTYMIEHHH, IpaXXIaHCKO-NPaBOBBIX JEJMKTOB M HMHBIX [paBOHapyllIeHui3 1.
HMcxons 13 3TOrO, OH Aaer cnedyiolee onpeneneHue: «[IpaBoBoif HUTHIH3M — 3TO
TIICHXOJIOTHYECKH OTpHIIaTeNIbHOEe (HEraTHBHOE) OTHOLLEHHE K MPaBy CO CTOPOHBI
rpaxiaH, QOJDKHOCTHBIX JIML, FOCYyJAapCTBEHHBIX H OOILLECTBEHHBIX CTPYKTYp, a
TaKkKe (aKTHYECKHe TNpaBOHapyllaloude AefiCTBUA YKa3aHHBIX CYOBEKTOB;

HaHHBIH (PeHOMEH BBICTYNAeT KaK 3JIeMEHT CO3HaHHA (MHOMBHAYaNBHOIO H

“ Tymanos B. A. Ocobennocts NpaBoBOro HHrKAH3Ma 8 cospementoi Poccuu /f TocymapeTso u npaso, 1999, Ne
B.C.52

“A.B. Miutiyc. TToHATHE H CYWIHOCT NPABOBOTO HHFMM3IMa M IPABOBOTO HACAIHIMA B IOPHAHYECKOH HayKe.
Han: Jlennsrpancknil roc. yuusep.. Jlenuurpan. 2011. C -3
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oOlLIECTBEHHOr0), Tak M Chnoco®, JIHHMA TOBEIEHHA HHAMBHA2 JH6O

KOHHGKTHB&»“.

Hanpotus, A. ['poiies BeienseT B kauecTBe ()OPM €ro INPOSBIEHUS TONBKO
NMpaBoBOfi HEraTMBU3M M HMHAMGGEPEHTHOCTE MO OTHOLIGHHIO K IMpaBy .
OtnuuurensHas yepra mosuuuu ILII. BapaHoBa — OTHECEHME K MHpPaBOBOMY
HUrAu3MYy (OOBEKTHBHBEIM (OpMaM €ro NpOsBNEHHS) TOJBKO TeX CIIy4aeB
OCO3HAaHHOT'0 HTHOPHPOBAaHUA TpeOOBaHHIH 3aKOHA, KOTOPbIE HE CONPOBOKAAIOTCS
HATHYHEM TPEeCcTyNMHOro yMeicna. DakTel YMBIIIJIEHHOTO HIHOPHUPOBaHHSA
TpeGoBaHui 3aKOHOB, XapaKTepH3YIOLLKecs HAIMYHEM ([IPECTYHOro) yMbICIa Ha
COBEpLIEHHE NPECTYIUIEHHH, OH BBIAEIACT B Ka4eCTBE CaMOCTOATENBHOH (DOPMBI

neq)opmauun NpaBOBOro CO3HAHUS — €ro HBpCpO)KIIBHHH45.

Bo wmuoroMm ¢ Hum comumaped u B.P. TletpoB, BcecropoHHe
NpPOAHANM3NPOBAB B JUCCEPTALMOHHOM MCCAEJNOBaHHH YPOBHH U  (OPMEI
AeopMalMy IPAaBOBOTO CO3HAHMs IPax<AaH POCCHH, B TOM HHCIE H B KOHTEKCTe

npo6iemMsl GOpM MpOSBIEHHS MPABOBOTO HUTHIH3MA'™,

Hanpotus, B.b. TkaueHko npsAMO yKa3blBaeT, YyTo «OAHOH W3 HauGoiee
pacnpocTpaHeHHBIX ()OpM BBIP@KEHHS MpPABOBOIO HUTWIH3MA B CETONHSLIHEH

Poccun siBnsieTcs 0co3HaHHAs AEATENBEHOCT OPraHH30BaHHOM PECTYIIHOCTHY .

A.H. 3psukuH, noamepxupas nosuuuio H.M. Marysosa, y6emuTeasHo
AOKa3BIBAa€T, 4YTO IpaBOHapyLI€HHE, B TOM YHCIE NpPECTYILUIEHHE, ABIAETCS
(opMoii nposBnenus npasoBoro HuruiusMa: «Ilonyvaercs, 4To ecnd uenoBek

MpPOCTC HE YBaXKaeT HIH HTHOPHPYET 3aKOH — 3TO HUTHIIU3M, 4 eClIH OH IIpH 3TOM

* Mary3os H.H. AxTyansHele npo6ieMbl TeODHH rocyAapcTBa H Npasa.

C. 182.

“ Cm.: T'pouwtes A.B. ®ynkunn NPaBOCO3HAHHA B MEXAHHIME YTONOBHO-NPABOBOrO PErYIHPOBAHMHA: aBToped. AKC.
... kaHn, 1opua. nayk. ExatepunGypr, 1997,

C.19

“Cm.: Bapatos I1.T1., Pycckux B.B. AkTyanbHule npo6nemel TEOPHH NPaBOCO3HAHMA, npasoBoii KyALTYPH H
npaeoBOro socnuranuda. Poctos-w/11., 1999, C. 26.

#Cm.: Tetpos B.P. Jledopmauna npasocosnanua rpakaan Pocchu: fuc. ... Kaua. 1opHa. Hayk. H. Hoeropog,
2000. C. 42-92,

*’ Tkauenxo B.B. Poccufickuli NpaBoBOH HUTHAH3M: [KC. ... KaHA. IOPHA, Hayk. M., 2000. C. 92,
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ellle W CO3HATENHHO HapyllaeT — 3TO HE HHIHIH3M, & HEHTOo npyroe»“.
Cnpaseanuso 3sy4at cnosa H.M. Marty3osa: «3510CTHBIH, KOPBICTHBIA YTOMOBHBIH
KpHMHHAN — Hambonee rpyOBIH H omacHBIfi BHJ IPaBOBOr0 HHIHJIH3MA...
[IpectymHocTs — MOUIHBIA HCTOYHHK M B TO JKe BpeMi KpaitHas QopMa

NpOABIECHHA HHI"HJ’IPIBMB.»”.

Heobxonumo OGpaTHTh BHMMaHWe, 4TO B JINTEpaType CYIICCTBYET /Ba
ronxoza K popMaM BbIpaXKEHHSA NPaBOBOro HUTHIH3MA: HA yPOBHE JNMYHOCTH U Ha

ypoBHe oDIIIecTBa.

B.A. TyMaHOB BEIIENMI B CTPYKType NPABOBOTO HUIMIM3Ma TPH YPOBH:

HeONoruecKuii, OOLIAEHHBIH H BEIIOMCTBEHHBIH.

Wneosnoruueckuii cBsi3ad ¢ MPUHKXKEHHEM POJIM 3aKOHA B JKH3HH obuiecTsa
1 rocynapctea. OObIAECHHEIH YPOBEHD (MaccoBbli) xapakTepeH A GONBUIMHCTBA
HaceneHns. B HeM «TECHO [MeperuleTeHsl IMpaBoBas HEOCBEAOMIICHHOCTE,
CKeIITHUECKHe CTEPEOTHITBl M NpefyGeskueHds, a Hepepue B NpaBo M 3aKoH
Hepe[Ko NOCTHraeT TakKoil CTENeHH, YTO YENOBEK OTKA3LIBACTCH OT peayH3aluH

CBOMX MHTEPECOB, JHIIL Obl “He CBA3BIBATECA C rlpaBOM”»50

. BenoMcTBeHHbIN
NpaBoBOif HHUTHIAHM3M NpENCTaBIAET coboit pasHOBMIHOCTH OOBIIGHHOTO, HO ero
HOCHTeJIEM BHICTYIaeT ClelHanbHbii cyOBeKT — YHHOBHHKH, JIHLA, HaleJIeHHBIE
BIIACTHBIMH TIOJHOMOYHAMH. DTOT YPOBEHb ABIACTCA Haubosee pa3pyLIHTENbHBIM
s TOCyHapcTsa, Tak KaK [CHCTBYHOIUME TNpaBOBhIE HOPMBI OTTOpPraloTCs

HenocpeaCcTBEHHO TEMHY, KTO HX 0043aH peanu30BbIBATE.

H.U. Mary3oB noApoOHO XapaKTepH3yeT HauboJsiee pacnpocTpaHEeHHBIE H

onacHele, Ha ero B3rjina, (bOpMBI BBIpaXKEHHUA npaBoBOIo HHTHIH3Ma.

Ha mepBoe MecTO OH IIOCTaBWJI NpsSMble NMpeAHAaMEpeHHEIC HapyILICHH:

NEliCTBYIOLIMX 32KOHOB M HHBIX HOPMaTMBHO-MPABOBBIX aKTOB KaK dopMmy

“ 3psukun A.H. [IpaBoBof HHMIWIHIM: NPHUHHEL B TYTH NPeoHONEHHA: ONC. ... KaHll. IOPHI. HayK. Caparos, 2007.
C.68

*® Teopun rocynapcrea u npasa / nod pea. H.H. Mary3osa, A.B. Maneko. C. 264.

50 Tymanos B.A. O npasosom nurnimime. C. 22.
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AHTHIIPaBoBOro moBeficHus. «[IpecTyMHOCTE — BHCIIHEE MNpOABICHHUE 6onesnu
obmecTBa, 6onesHyu XpoHHueckoi, samymeHHoH. CyTh ee — B KpHMHHANIM3AINHK
BCEro rocyJapcTBEHHOTO OpraHu3Ma CBEpPXY foHusy»’'. [ToBceMecTHOE MaccoBoe
HecoBGMoe e H HEHCIIONHEH e IOPHIAMUECKHX NpeANUCaHHi ABNACTCS OJHOH 13
Hapbonee  paclpoCTpaHEeHHEIX (GoOpM  MPaBOBOTO  HUTHIM3MA. Uspanue
NPOTHBOPEYUBBIX, MapalUIEbHbIX WIH HaXKE B3aHMOMCKIIOUAIONHX TIPaBOBBIX
aKTOB, TAK HA3biBacMas «BOJHA 3aKOHOBY», BBICTYMAET KAK HCTOYHHKOM, Tak H
dopMoii BEIpaceHHs HUrHM3Ma. OnacHbl H UIMPOKO pacrpocTpaHEeHkl NOAMEHA
3aKOHHOCTH  TOJUTHYECKOH,  HIOEONOTHYECKOH  HIH nparMaTH4ecKon
1enecoobPa3HOCThI0, KOH(GPOHTAIMA NPEACTABUTENBHBIX M HCMOIHHTETBHBIX
CTPYKTYp BIIacTH Ha BceX ypoBHsAX. Hapylienue npas U ceobop uenoBeka
ABAAETCS caMoii cepbe3Hol GopMoii MposBIIeHHs NPaBOBOre HAIUINW3MA H BMECTE

C TEM ero NocToAHHBIM HCTOYHHKOM.

B cospeMeHHOH JHMTEpaType BbIAEIAETCA NOKpUHAIbHAA dopMa NpaBoBOroO
HUIVWIH3Ma, NPOMCTEKAomas M3 HEKOTOPBIX CTApBIX H HOBBIX TEOPETHYECKHX
nocrynaros. H.M. Maty3oB cuMTaer, YTO MNOABHBIUMECH B MOCHCAHEE BPCMi
HOBeiilHe BeSIHUA ¥ TEHAEHUHH CIIOCOOHBI MOJOrpeBaTh HUTHIH3M Ha TCOPETHKO-
HAYYHOM YPOBHE ((IIMCAHHOE» M «HENHCAHHOE» Mpaso, NPOTHBONOCTaBIICHHE
mpaBa ¥ 3aKOHA4, OecKOHeuHbIe CIOPBI O MOHATHH NpaBa H ap.). 3 HekoTOpbIX
KOHLIEMIMH OOBEKTHBHO BBITEKAET, 4YTO 3aKOH H3Ha4YalbHO TJIOX M €ro
cobmofierne HeoBs3aTensHO. IlomcnyAHO (OPMHpPYETCS «HEraTHBHBIA obpa3»

3aK0Ha, a CAC0BATEIIBHO, npaaonoﬁ HHFHJ’IHSMsz.

5! Maryaos H.H. Axtyansusie npo6aemel Teopun npasa. C. 166.

*2 Merpyuak JI. A. TpasoBoii HUrHIH3M B coBpemeHHON Poccui. H3n: MTHOA. 2008.C. 6
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3AK/JIIOYEHHUE

B 3akiIIOYeHHH MOXXHO ToABecTH ciemytomuit urtor. M Tak mnpaBoBoe
CO3HAHMeE - 3T0 oAHa U3 (popm obliecTBEHHOr0 CO3HaHUA, NPEACTABRIAIONMAA coboii
COBOKYIHOCTb B3[JisiH0B, HAeH, KOHUENLMH, OLEHOK, YYyBCTB, sMoLMii JIIOgeH B
OTHOLLEHHH BCEM IOpUAHYECKOH AEHCTBUTENBHOCTH. Kak dopma ob1iecTBEHHOIO
CO3HAHHA [PaBOBOE CO3HaHUEe HMMEET Pl obmux 4epT M 0coOEeHHOCTEH.
Ocobennoctd: 1. mpeaMer oOTpaXeHHs - 3TO OKpyXaiollas IIpaBoBaji
AeiiCTBUTENBHOCTR; 2. Coco6 OTPaXKeHHA IOPUANYECKOH AeHCTBHTENEHOCTH - M0
CpelcTBaM CIELHANbHBIM HOPHANYECKHX KaTeropuii, TakKMX KaK IOpHAHYECKHE
ripaBa, [paBoBble 00S3aHHOCTH H 3aKOHHOCTb. B TeopuH BBIAEISIOT TAKHE BHJBI
fIpaBOCO3HaHMA KaK, HHOMBHIYyalnbHOe, IPYMIIOBOE, MacCoBOE H obmecrsenHoe. U
TP  YPOBHA  IIPABOCO3HAHMA: ob6bigeHHOE  (SMIIHMPHYECKOE),  Hay4HOe
(TeopeTnyeckoe) U npodecCHOHABHOE. CTpykTypa NpaBoCO3HaHUA NpeJCTaBIAET
coBoil 1Ba 3/eMeHTa - paBoBas MCHXONOIHA H NpaBoBas HIACOJNOIHA. IlpaBoByto
TICHXOJIOTHIO COCTABJIAIOT [IPaBOBLIE YYBCTBA, OLEHKH, NEPEKUBAHNUA, TPaAHLHH,
IPUBBIYKH, 3MOLMH ¥ HacTpoeHHus. [IpaBoBas HCONOrHA BRIpAXAETCA B MPAaBOBRIX
TIOHATHAX, CY)XIACHMAK, MPHUHIMINAX, TEOPHAX, KOHLEMIHAX. CyniecTByeT MHOTO
BHJOB TpPaBOBOTO CO3HAHHA BBIAENSEMBIX IO Pa3HBIM OCHOBaHMAM. B
3aBUCHMOCTH OT CyOBbekTa, KOTOpbIH 00/afaeT NpaBoBEIM CO3HAHHEM, BBIAEMIIOT
VHIMBHAYaJIBHOE, [PYNNoBoe (KONNEKTHBHOE) 001IeCTBEHHOE NPaBOBOE CO3HAHHUE.
ITo criocofy oTpakeHHs MPaBOBOH AEHCTBUTENBHOCTH BBRIIEIAIOT oOBIIeHHOE U
Hay4Hoe (TeopeTHueckoe). OyHKIMH NMPABOCO3HAHHSA CBOAATCA K TPEM OCHOBHBIM:
Mo3HaBaTeNAbHAsdA, OLIEHOYHAas W peryniatuBHad. KM CTOMT yKkasaTb Haubonee
HHTEPECYIOLHe Hac SBJIEHHs NMpPaBOBOH AeHCTBUTENBHOCTH CBA3aHHEIE C Manoi
PasBHTOCTBIO MpaBOBOr0 CO3HAHHA - 3ITO NpaBoBOH HHUTHIM3M M TPaBoOBOK
uaeannu3M. [IpaBoBOil HUTHIM3M - 3TO AKTHBHOE OTPHLIAHHE NpaBa €ro LIEeHHOCTEH,
KaK B LEJIOM, TaKk M OTAENBHBIX ero HHCTHTyToB. [IpaBoBOH HAaeanusMm - 3TO
HEOMNpaBJaHHOe 1 HeoOOCHOBAaHHOE IpeyBeNHYCHHE BO3MOKHOCTEH npasa, K HeMY

TPHMIUCHIBAIOTC TO, YTO OHO He B COCTOSHMM JjaTh ofmectsy. M3yuas
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NpaBOCO3HAHHE, MOXHO ONpPe/IENINTL KOHKPETHBIE [IPABOBEIE TPEGOBAHUSA TeX MIlH
WHBIX TPYyNN, BCEro OOIIECTBa, BLIABHTE NpoGeNsl B 3aKOHOJATENLCTBE,
HEOCTAaTKM NpPaBONPHUMEHEHMs, pPOJb CyJa B XM3HM obumiectea M T. n. B
HacTosluee BpEMs B IOPHAMYECKOH W ApYro#f nuTepatype, B nepHOAHYECKOH
MeyaTh 0TMEHaeTCA HEBBICOKHH YPOBEHb MPABOCO3HAHHS H NIPABOBOM KYJIBTYpH! B
HaweM obmectBe. O6 3TOM CBHAETENBCTBYET pPOCT MPECTYNHOCTH, JApYTHX
NpaBOHapyIeHHH. JIOCTaTOYHO MIHMTeNbHOEe (YHKIMOHHPOBAHHE KOMAHIHO-
aAMHHHUCTPaTUBHOH CHCTeMbl, kKoTopas Gba B Gonblueii cTenenn npucnocobieHa
K BBINOJHCHHIO yKa3aHUH Pa3MYHOIO paHra pyKoBOAMTENeH, a He K COBMI0IeHHIO
34KOHOB, TMOPOAHMNO y 3HAYMTENbHOM 4YacTH HacelleHHs H3BpAILEHHOE,

Ae(OpMHPOBaHHOE NPeACTABNEHHE O HpaBe.

Cywectsyer u npoGliemMa NpaBOBOrO HHIMIH3MA. Cytb ee coctour B
HEZIOOLICHKE 3HAYCHUA U PONH NpaBa U 3aKOHHOCTH, 4 NOPOii ¥ B MTHOPHPOBAHHH

TpeboBaHuIt 3aKOHOB.

Taxum o6pasom, noBBILIEHHE YPORHS MpPaBOBOIA KYJIBETYPBI NIPEINONATaeT, C
OIHOH CTOPOHEI, NIPEOJIONEHHE NPABOBOIO HUTHIM3MA, C APYTOi - NpeoAQIeHHE
lpaBoBoro wunaeanusMa. W To, M Jpyroe Bbi3bIBaeT HeOOXOOHMOCTh B
OCYIIECTBICHHH GONLLIOH PaGOTEl 1O NMOBBILIEHHIO IOPHAMYECKOI rPaMOTHOCTH
BCEX CNOCB HaceneHMd, a TaloKe MO HaAJexalieMy KaJpoBoMY OGecreueHH:o

FOCYAApPCTBCHHBIX YUPEXKACHUH, OCYIIECTBIAIOMNX IOPHANYECKYIO IEATEBHOCTD.
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BBEAEHHUE

AKTyalIbHOCTh KypcOBOH paOOThl 3aKirodaercs B TOM, uTo KoHcTuTyuus
Poccuiickoit ®enepannn (nanee — Koncruryus PO)Y, mmeromas nmpsimoe neiicTeue,
3aKpeIUIsieT MPAaBO KaXKJIOrO YEJIIOBEKAa HAa HENPUKOCHOBEHHOCTh €0 YaCTHOU
*n3HH. «Kaxx1p1ii iMeeT npaBo Ha HEMPUKOCHOBEHHOCTh YaCTHOM KU3HU, JINYHYIO
U CEMENHYIO TailHy» - Tak riacut cT. 23 Koncrturynuu PO. 3akperuieHne npaBa
YEJI0BEKA HA HEMPUKOCHOBEHHOCTh €I0 YACTHOM KU3HU HMEHHO B OCHOBHOM 3aKOHE
rocygapcrsa He CJIy4allHO, TaK KakK HMMEHHO 3TO TMpaBO SBISETCA
OCHOBOITOJIATAIOIIMM H JIEKAIIEM B OCHOBE YEJIOBEYECKOr0 JOCTOMHCTBA U IPYTUX
KJIFOYEBBIX [IEHHOCTEH, TaKMX Kak cB00O1a cCOOpaHuii U cBOOOIA CIIOBA.

TaliHa TUYHOM JKW3HM OXBATBHIBACT PAa3JIMYHBIE CTOPOHBI MHIAMBHUIYaJIbHOU
KU3HEIECATEIIbHOCTH YEJIOBEKA B YAaCTHOCTM WHTUMHBIE CTOPOHBI, NPUBBIYKHA U
HAKJIOHHOCTH, 3/I0pOBbE, (pr3nyeckre u GU3HOIOrnYeCKre 0COOEHHOCTH, CPEACTBA
JUYHOTO OOLIEHHUSI, COBEPILIAEMbIE YEITOBEKOM IOPUINYECKH 3HAUMMBbIE AEUCTBUS U
T.I. B CBf3M € 3TMM MpaBO Ha TaWHYy JIMYHOW XKW3HU BKIIIOYAET: TalHY JIMYHOU
uH(pOpMaIMU, YCHIHOBIICHUS, KOPPECHOHJAEHIMU U TeleoHHO-TenerpapHbIxX
COOOIIIEHUH,  CIEJACTBCHHBIX, HOTApPHAIBHBIX  JCHCTBHH,  MEIUIIMHCKYIO,
OAHKOBCKYIO U aJJBOKATCKYIO TailHY.

Takum oOpazom, pedb wuaeT o0 wuHDOpMANMK KOH(MUICHIINAIHLHOTO
XapakTepa, JOCTYN IOCTOPOHHUX JIMI K KOTOPOW BO3MOXKEH TOJBKO JIMOO C
corjacus rpaxkJiaHuHa, JIM0o B CHIIy MPAMOro yKa3aHHs 3aKoHa 0e3 ero coriacus,
HO CO CTPOTMM M TIIATENIbHBIM COOJIIOJIEHUEM OCHOBAaHUMN, YCIOBUN U MOPSAIKA €€
MOJIYYeHHS U UCII0JIb30BaHUs. Becbma BaxHOU nmpo0OsieMOH sIBIIsIETCS ONpeiesieHre
IpPaHUIl JOCTyNa WHBIX JHI (TOCYJapCTBEHHBIX OpPraHOB, OOIIECTBEHHBIX
OpraHu3alyii, TOJPKHOCTHBIX JIML, TpaxaaH) K WH(GOPMalUUU O JIMYHOW >KU3HU.
Bmecrte ¢ TeM, kakoBbl Obl HM OBLIM ATH TPAHMIIBI, JIOObIC HAPYIICHUS 3aKOHA,

NpcaAyCMaTpruBarOIICI'O OCHOBAHMA, YCJIOBUA U TIOPAJOK TOCTYIIA K I/IHCI)OpMaHI/II/I 0)

! Koncrurynus Poccuiickoii deaepanuy : MpUHATAa BCEHAPOIHOM TOI0COBaHUM 12 nekabps
1993 r. (pen. ot 21.07.2014) // Cobpanun 3akononatensctBa PO. - 2014. - Ne 31. — Cr. 4398.
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JUYHOU KU3HM TpaxJaH, JOJDKHBI OBbITh TOBOJOM IS TNPEAbSABICHUS HMHU
TpeOOBaHMIA B 3aITUTY CBOUX TIPAB.

OOBEKTOM KypCOBOM pabOTHI TPpaXKIaHCKO-TIPABOBAs OXpaHa YaCTHOM KU3HH.

[IpeameToM KypcoBoil pabOThl SABJSIETCSI OCOOCHHOCTH TIpa)KIaHCKO-
IIPaBOBOM OXpaHbl YaCTHOM *U3HU coTpyaHuka YUC Poccun.

Llenpto KypcoBOil pabOThI SBJISETCS PACCMOTPEHHE HEKOTOPBIX JIMYHBIX
HEMaTepHabHBIX OJIar rpaXk/iaH.

JIJ1s oCTHKEHHS 3TOH 1IeTTH HEOOXOAUMO PEIIUTh CIASAYIOIINE 3a/1a4H:

- U3y4YUTh HEMaTepuaibHbIe O1ara Kak OOBHEKT;

- BBIJICJIUTh BUIbI HEMAaTEpHAIbHBIX OJar;

- ONpPEACNIUTh W MPOAHATU3UPOBATH MPABO HAa HENPUKOCHOBEHHOCTh
KUJIUIIA, TUYHON JOKYMEHTAIIMHU U BHEIIHETo o0nuka cotpyanuka YUC;

- paccCMOTpeTh OXpaHy TaWHbl HENPUKOCHOBEHHOCTH, MEIMIIUHBI,
YCBIHOBJIEHUS, CIEACTBUSI, HOTAPUAIIbHBIX JeiicTBU coTpyaHuka Y C.

MeTo0IOTHYECKYI0 OCHOBY KYpPCOBOM paOOThl COCTaBUJIM  METOJbI
WHYKIINHU, CHHTE3a, aHaln3a, U3y4eHUEe HAyUYHOU JTUTEpaTyphl, CHOCOOCTBOBABIIINE
MOJIYYeHHIO C(HOPMYTUPOBAHHBIX BHIBOJIOB, CBSA3aHHBIX C JAHHOWU TEMOM.

TeopeTndeckoit 0CHOBOM KypcoBOM pab®oThl mociyxkuiu: AbpamoBa E.H.,
AngnpeeB B.K., Apsymansn A.b., Bamomko H.B., I'ony6es K.U., I'onrano b.M.,
I'puropneBa A.I'., Iro6ko E.I'., Kazanuer B.., KpacaBuukosa JI.O., Ma3zaes /I.B.,
Maneunna M.H., IlemikoBa O.A., CepreeB A.Il., CmupnoBa 10.B., ®oko A.IlL.,
Xyxokoa 1. M., Illepuyk /. A.

Crpyktypa KypcoBoil paboThl 0OyCIOBJIEHa II€Jbl0 U  3ajayaMu
UCCJIEIOBAHMSI M BKJIIOYAET B ceOsl: BBEJAEHUE, BYX TIJaB M JABYX mnaparpados B

Ka)KJIOU IJ1aBe, 3aKII0UCHHE B OMOIHOrpauIeCKuil CIIUCOK.

IJIABA 1. IOHATHUE U CYIITHOCTh OXPAHBI YACTHOM KW3HU
COTPYAHHUKA YUC





1.1. HemaTepuajbHble 0j1ara Kak 00beKT

CormacHo cratee 128 I'paxknmanckoro koxaekca Poccuiickoit @enepanuu
(manee — TK P®)! k 00beKkTaM IpakIaHCKHMX IIPaB OTHOCATCS BELIW, BKIHOYAs
HaJIMYHbIC JICHbIM U JIOKYMEHTapHBIC LIEHHbIE OymMarv, MHOE MMYIIECTBO, B TOM
yucie Oe3HaJIMYHbIE JIEHEXHBIE CPEICTBa, O0E€3J0KYMEHTApHBIE LIEHHbIE Oymard,
UMYIIIECTBEHHBIE TIpaBa; pe3yjbTaThl PabOT M OKa3aHHWE YCIYT; OXpaHsEeMbIe
pe3yJbTaThl HHTEJUIEKTYAIBHON AEATEIbHOCTH U NMIPUPABHEHHBIE K HUM CPEICTBA
WHIUBUyAIN3aliuu (MHTEIUIEKTyalbHasi COOCTBEHHOCTD); HEMaTepuaibHbIe Oara.

B cratee 150 I'K P® 3akoHOaTENh MPUBOAUT MEPEUYEHb HEMATEPUATBHBIX
onar. Tak, K X 4YUCIY OTHOCSTCS: >KM3Hb U 3JI0POBbE, JOCTOMHCTBO JIMYHOCTH,
JUYHAsT HENPUKOCHOBEHHOCTb, 4Y€CTb M J00poe uMs, JelOoBas permyTauus,
HENPUKOCHOBEHHOCTh YAaCTHOM XWU3HU, HEIIPUKOCHOBEHHOCTD KUJIMILA, JINYHAS U
cemelHas TaiiHa, cBo0O/Ia nepeABMKEHuUs1, cB00OAa BIOOpa MecTa NpeObIBaHUS U
KUTEIbCTBA, WM TpaxJIaHWHA, aBTOPCTBO, HWHBIE HeMmaTepualbHble OJjara,
NpUHAJIEKAIINE TPAKIAHUHY OT POXKJICHUS WM B CUITy 3aKoHa. Takum oOpazom,
UCXO0JIA U3 CMBbIciia TekcTa JaHHBIX cratedl |’ K PO MokHO caenaTh 1Ba OCHOBHBIX
BBIBOJA: BO-NIEPBBIX, 3aKOHOJNATEJb HE JACT JIETAJIBHOTO  OIPEIEIICHUs
HEMaTepHualbHbIX OJlar, a OrpaHUYUBAETCA JUIIb YKa3aHUEM Ha MPUHAICKHOCTh
UX K 00bEKTaM TpakIaHCKUX IPaB; BO-BTOPHIX, NIEPEUCHb HEMATEPHAIBHBIX OJar,
KOTOpbIH conepkutcsi B ctatbe 150 'K P® sBisieTcss OTKPBITBIM, TO €CTh HE
MCKJIIOYAeTCAd BO3MOXHOCTh OTHECEHHS K YMCITYy HEMaTepUalibHbIX OJiar U IPYyTHUX,
HE IIOMMEHOBAHHBIX B 3aKOHE HEMATEPUAIbHEIX OJ1ar?,

be3ycioBHO  3TOT  (akT  ABISIETCS  CYIIECTBEHHBIM  HEAOCTATKOM
JEHUCTBYIOLIETO 3aKOHOJATENbCTBA U BBI3BIBAET COOTBETCTBYIOIINE MPOOJIEMbI KakK
C TEOPETUYECKOM, TaK U C MPAKTUYECKON TOUYKH 3peHus. OIHAKO, HE CMOTps Ha

OTCYTCTBHC JICTAJIbHOIO OIPCACICHUA TIIOHATHUA «HEMATCPpHUAJIbHBIC Onara» B

! I'paxnmanckmii komekc Poccmiickoit ®eneparmu : QeaepanbHbIi 3aKoH Poccuiickoit
Oeneparuu oT 30.11.1994 No51-D3 (B pen. ot. 29.07.2017) // Poccuiickas razera. — 1994. - No
38; Poccuiickas razera. — 2017. - Ne 75.

2 A6pamosa E.H., Asepuenxo H.H. I'paxnanckoe npaso T. 1 : yue6HuK B 3 T. / HOJ pef.
A.II. Cepreesa. - M. : Ben6u, 2013. — C. 214.





JOKTPUHE TPAXITAHCKOTO MpaBa, a TakkKe B y4eOHOM IOpUIUYECKOHN JHTepaType
CYILIECTBYET IOCTATOYHO OOJIBIIIOE KOJTUYECTBO ONPEAEICHUN YKA3aHHOTO HOHSTHS.
[Ipexne yeM mpuCTynaTh K PaCCMOTPEHHUIO BOIMpOca 00 OMpEeAeiCHUU MOHSATHUS
«Hemarepuanbuble Omara». Ilo wmHenuio mnpodeccopa A.Il.  Cepreesa,
HEMaTepHualibHble 0Jlara — 3TO HEPA3PHIBHO CBS3aHHBIC C JIMYHOCTHIO HOCUTEI,
HelepeaaBacMble M HEOTUYXK/IaeMble JTyXOBHBIE IEHHOCTH BHEIKOHOMHUYECKOTO
XapakTepa, KOTOpbIe HAIPaBJIEHBl HA BCECTOPOHHEE 0OECIICUeHHUE CYIIECTBOBAHUS
JUYHOCTH W BOKPYT KOTOPBIX CKJIAJBIBACTCS MOBEACHUE CYOBEKTOB TPAKIAHCKOTO
mpaBa. Takke aBTOp yKa3blBae€T Ha TO, YTO B OTHOILIEHWW JIaHHBIX OJyar
NPEANOUTUTENIbHEE  YIOTPEOJISITh  TEPMHUH  <JIMYHBICE  HEUMYIIIECTBEHHBIC),
IIOCKOJIbKY JIAaHHBIH TEPMUH JIy4lIe OTPAKAeT X 0coOeHHOCTH .

T.A. ®aneeBa noa HeMaTepuaIbHBIMU OJIaraMu TIpeijiaracT MOHUMATh TaKue
OJsiara ¥ cBOOObI, KOTOPBIE HE UMEIOT IKOHOMUYECKOT'O COJIEPKAHUSI, HEOTISTUMBI
OT JINYHOCTHU U MPU3HAHBI JEHCTBYIOIIUM 3aKOHOJATEIbCTBOM. B 11€710M ¢ JaHHBIM
OMPEICICHUEM BIIOJIHE MOXKHO COINIacUThCA. OHAKO CTOUT OTMETUTh, UTO OHO
SBJISIETCS HE COBCEM YJAyHBIM, MOTOMY KaK HE PAaCKPBIBAET CaMOTO MOHSITHUS
TIOJIHOCTBIO?.

K. Tony6es, C.B. HapwxnHuii mnpeajararorT HCIOJb30BaTh IOHSATHE
«HEMMYIIECTBEHHOE 0J1aro» BMECTO MCIIOIb3YEMOTO B HAcTOsIIIee BpeMs. Takoii xe
no3unuu npuaepxusaercs P.I1. Tumemnios. Tak, o MHEHUIO aBTOPA UCIIOJIb30BAHUE
JJAHHOT'O TIOHSITUSI TIO3BOJIUT 0OJiee TMOJHO MOJYEPKHYTh MPABOBYIO MPUPOAY U
CYITHOCTh HEMAaTepuajbHBIX OJlar, TIOCKOJIbKY HCIOJIb30BaHUE TEpPMHUHA
«HeMmaTepuajabHble» Oosiee mnoxxonsme il puinocodpckodt Hayku, a IS

rpaxagadHCKOro ImpaBa IMIPUEMIICMbI TaKUC IIOHATHA, KaK «HUMYIICCTBO»,

! Ceprees A.I1., Toncroii }0.K. I'paxkaanckoe npaso. B 3-x Tomax / mox pen. A.I1. Cepreesa,
10.K. Toncroro. 4-e uzn., nepepad. u pom. - M.: [Ipocnexr, 2005. — C. 134.

2 [leBuyk JI.A. T'paxaanckoe TpaBo : yueOuuk / mox pen. JI.A. Illepuyk. — M.: DxcMo,
2009. — 386 c.





«MMYILIECTBEHHBIE IIPABOOTHOLIEHUS, «JIAYHBIE HEHUMYILIECTBEHHBIE
IPaBOOTHOLICHHS» .

Haubonee ygaunoe ompeneieHue MOHATHS «HEeMaTepuaibHOe 0y1aro» ObLIO
npeaioc)kenHo M.H. MarneuHoil, Mo MHEHHI0O KOTOpOM HeMmarepHualibHbie OJjara
ClleyeT TMOHUMATh KaK OOBEKT CYOBEKTHBHOTO JHUYHOTO HEHWMYIECTBEHHOTO
npaBa, 00JIaalouii UHANBUAYAIbHON M COLMAIBLHON JYyXOBHOM IEHHOCTBIO, HE
MMEIOIIMN CTaHAAPTHBIX MMAPAMETPOB, HE OTACIHMMBIN OT JUYHOCTH NPHU KU3HU
¢uznyeckoro nuima. JlaHHoe ompeaeneHUE MOHITHE MOMOTaeT HauboJiee IMOJIHO
OXapaKTepU30BaTh CYITHOCTh HEMATEPHAIIbHBIX OJIar, UX OTIMYUTEIbHBIC TPU3HAKH
Y CBOMCTBA,

Bce Omara moapasnensitoTcss Ha MarepuajibHble M HEMaTepUalbHbIE B
3aBUCUMOCTH OT MPUCYIIUX UM Tpu3HakoB. HematepuanbHbie Onara (uacanbHbINA
O0OBEKT) HE HUMEIOT (PU3MUECKOTO BOIUIOIICHMS, HE OCSI3aeMbl U HAa HHUX HE
pacIpoOCTPaHSAOTCS TaKUE IOKa3aTeayd KakK BEC, IUIOTHOCTb, JICHEXHas OLICHKA,
pa3JINYHbIE TEXHUYECKHUE PETJIaMEHTHI U T.J. HEKOTOphIe aBTOPHI YKa3bIBaIOT HA TO,
YTO  HEMaTepualibHble  Ojara  OT4acTH  MOryT  00Jajarb  KauyeCcTBOM
obopoHocniocoonoctu. Tak, mpodeccop B.M. KazaHieB yTBepKmaer, 4To TaKue
Ojlara Kak JIMYHAas U CEeMEWHasl TailHbl C HEKOTOPON HATSHKKONH MOryT 00Jaaarh
TakKUM KadecTBOM. UTO ke KacaeTrcss HMHBIX HeMaTepUalbHbIX Orar (KU3Hb,
3I0pPOBBE, TOCTOMHCTBO JIMYHOCTH, YECTh U JOOpOE UM U T.1.), TO OHU HE MOTYT
OTYYXkKIaThCS, MOCKOJIBKY 3T0 IpoTuBopeunt cT. 129 'K PD3,

Bo-niepBbiX, HemaTepHalbHBIM OJlaraM TMPUCYIIE CBOWCTBO JTYXOBHOM
LIEHHOCTH, KOTOPOE NPOTHUBONOCTABISAETCA UMYLIECTBEHHOM IEHHOCTH ToBapa. [1o
BBIPAKEHUIO PYTUX aBTOPOB HEMaTepHalIbHbIE OJlara MMEIOT BHEAKOHOMUYECKYIO

IMpUpoOay. I[aHHOG CBOMCTBO aieayer un3 CamMoro IIOHATHA <«HEMATCPHUAJIBHBIC

! I'ony6es K.U., Hapmxuauit C.B. KoMnencamuss MopaibHOTO Bpelia KaK CIoco0 3aliuThI
HEUMYIIECTBEHHBIX Onar tnuHocT / mof pen. K.W. I'ony6es. 2-e uza., nom. - CI16.: U3parenscTBo
«Opunnueckuii nentp Ipeccey, 2001. - 302 c.

2 Manenna M.H. JIuunble HeMMyIIeCTBEHHBIE NPaBa TPAXKIAH: IOHATHE, OCYILECTBICHHE,
3amuta / o pea. M.H. Maneuna. - M.: M3 Ilpecc, 2000. — 244 c.

% Kazannes B.J. TIpaBoBble anorn3Mbl MpH KIacCH(PHUKAIMKA OOHEKTOB B TPAKIAHCKOM
npase / nox pea. B.W. Kazanues // Husunuct, 2006. - Ne 4. — 217 c.





OJs1aray», KOTOpoe SBJISIETCSI aHTOHUMOM MatepuaibHoro. CyTh paccMaTpUBaEMOTO
CBOMCTBA 3aKJItouaeTcs B cieayroniemM. HemarepuanbHbie 01ara, To €CTh U€albHBIN
O0OBEKT — OTO pe3ylbTaT OTPAXEHUS NpeIMeTOB U (AaKTOB peaabHOU
JEUCTBUTEIBHOCTH, CYIIECTBYIOIINN UCKIFOUUTENBHO B OJHOM TOJIBKO CO3HAaHMWH,
HO HE B PEaIbHOM MuUpe’.

Bo-BTOpBIX, CBOMCTBOM HEMAaTEpUATIbHBIX OJIar sIBISETCS HEOTAECTUMOCTh UX
OT JIMYHOCTH HOCcHUTENS. JlaHHBIN TpU3HAK BBITEKAET U3 noJioxkeHud 1.1 cr. 150 I'K
P®, rne 3akpersieHO TOJOXKEHHME O TOM, UTO HeMarepualbHble Ojara
HEOTUYX/IaeéMbl M HermepeaBaeMbl HHbIM criocoOoM. CyTh JaHHOTO CBOMCTBa
COCTOMT B TOM, 4YTO HEMaTepuajbHble OJlara HWMEIOT HEPa3phIBHYIO CBSI3b C
JUYHOCTBIO HMX HOCHUTENIS M, COOTBETCTBEHHO, IIpaBa B  OTHOILIECHUU
HEMaTepHaIbHBIX OJIar MOTYT OCYHIECTBISTHCSA TOJBKO HX oOOJiajaTeneMm, u
IPEKPALIAOTCA C €T0 CMEPTHIOZ.

CrnenyroomuM CBONCTBOM HEMaTepHalbHBIX Oyiar sBISETCS HMX O0OIIas
HaIpaBJIEHHOCTh Ha OOECleYeHUEe CyIIEeCTBOBaHUS JHUYHOCTH. CyTh JaHHOTO
NPUHIMIA 3aKJII0YaeTCd B TOM, YTO 0€3 HeMaTepuaibHBIX OJlar HEBO3MOXXHO HE
TOJNILKO  (u3nueckoe (MOJAepKaHME JKU3HU U 3JI0pOBbs, oOecredyeHue
OJIarOnpusITHOM OKpY’Karoliel cpeabl), HO U COIMalbHOE, HaIpaBJIEHHOE Ha
WHUBUyaIA3aIM0, aBTOHOMHIO W aJCKBATHOE OOIIECTBEHHOE BOCIIPHUSITHE
JUYHOCTH, CYIIECTBOBAHWE HWHIMBUAyyMa (TFapaHTUU 3alllUThl HWMEHHU, YECTH,
JIOCTOMHCTBA, TaHBI YaCTHOM KU3HU U T.H.)3.

B ropuandeckoii autepaType aBTOpbI BBIACISIIOT U APYrue, JOTOJHUTEIbHbIE
IPU3HAKU HEMaTepuallbHbIX Osiar. Tak, HEKOTOpbIE aBTOPbI B KAYECTBE MPHU3HAKA
HEMaTepHalbHBIX OJIar Kak OOBEKTOB TIpakIaHCKUX MpPaB YKa3bIBAIOT Ha HX

u3MmeHunBoctb. Hanpumep, K.W. N'ony6eB u C.B. Hapwxuuit yka3slBaloT Ha TO, UTO

! Maneuna M.H. IloHsATMe M BHABI HEMAaTepHAIBHBIX OJar Kak OOBEKTOB IHMYHBIX
HEeUMYIIECTBEHHBIX MpaB / mox pea. M.H. Maneuna // T'ocygapctBo u npaso, 2014. - Ne 7// CIIC
Koncynprantlimroc.

2 A6pamosa E.H., Asepuenxo H.H. I'paxnanckoe mpaso T. 1 : yue6HuK B 3 T./ oz pen. A.
I1. Cepreena. - M. : Ben6u, 2013. — C. 216.

3 Tam xe. — C. 216.





HEeMaTepualibHble  Ojlara  HOCSAT  TEPEMEHHBIH  XapakTep.  BOJBIIMHCTBO
HEMAaTEpHUAIbHBIX OJIar U3MEHSIIOTCSI BO BPEMEHHU (3I0pOBbE, OKpY-Karolasi cpena,
WHIMBUAYAIbHBIN O0JMK U Apyrue). B 1enoM, ¢ JaHHON TOYKON 3pEHUs MOXKHO
COTJIACUTBHCS, MOCKOJIBKY JACUCTBUTEIBHO, HA MPOTSHKEHUHM YEJIOBEYECKOM KU3HU
M3MEHEHHS] MOTYT MpeTepIeBaTh YECTh, 3I0POBLE U JApyrue Onara. OqHaKko TaHHOE
CBOMCTBO TPHUCYIIC M MaTepHAIbHBIM O0BEKTaM, KOTOpPHIE TaK ke C TCUCHHEM
BPEMEHH MOJBEPAKEHbl M3MEHEHUIO, M3HOCY M T.I. IloATOMYy HaHHOE CBOMCTBO
HEJb3s TPUYUCIUTh K PAIYy OCHOBHBIX TPU3HAKOB HEMAaTepUalbHBIX OJjar,
MIOCKOJIbKY OHO TaK)Ke TPHCYIIEe APYruM O00BEKTaM TIpakJaHCKOro IIpaBa.
BriensoT U Takoe CBOMCTBO HEMAaTepUANIbHBIX OJjiar, Kak HEBO3MOXKHOCTb HX
BOCCTAHOBJICHHS B CITydae HAapyIICHUS ,

Taxxke, B KauecTBE JOIMOJHUTEILHOIO IpHU3HAKAa HEMaTepUaJbHBIX OJiar
BBIJICIISIIOT TAakOM MPU3HAK, KaK WX HEBEUIECTBEHHBIM XapakTep. 1o ecTh
OOJILIIMHCTBO M3 HUX (32 MCKIIOUCHHEM 37I0POBBS M OKPYKAIOIIeH cpenpl) He
MMEIOT MaTEepUAIIBHBIX CBOMCTB. Tak, HampuMep, HE HMEIOT MaTepHaTbLHOIO
BOIUIOIICHHUS dYeCTh, HMMS JOCTOMHCTBO. C TakoW MO3UIMEH TaKXKe HEJIb3s
COTJIACHUTCS TIOJIHOCTHIO, TTOCKOJIBKY HEKOTOphIE HeMaTepHUallbHbIC Ojara BCe-TaKu
MOTYT UMETh BEIIECTBEHHOE BOIUIONIEHUE. TakK, HAmpUMeEp, TAKUE KATETOPUHU Kak
310pPOBbE, OKpYy’Karomias cpena, TaK WIM HWHA4YE€ HMEIOT CBOE MATEPUAIBHOE
BOILJIOIIEHHE?,

Takum 00pa3oM, 3aKOHOJATEIb HE JaeT JIETaJIbHOTO OMNpeAcIeHUs
«HEMaTepHaJIbHBIX OJ1ary, a OrpaHUYMBACTCS JIUIIb YKa3aHUEM Ha MPUHAIJICKHOCTh
UX K 00beKTaM rpaxaaHckux mnpaB. [lepedeHr HemarepuaabHbIX OJiar, KOTOPHIN
coaepxutcs B cratbe 150 'K PO aBisieTcss OTKPBITBIM, TO €CTh HE MCKIIIOYACTCS
BO3MOXKHOCTh OTHECEHHS K 4YHCIy HEMaTepualbHBIX OJlar u Jpyrux, He

ITIOMMCHOBAaHHBIX B 3aKOHEC HEMATCpHaJIbHBIX Oxar. Takue CBOMCTBA

1 AnnpeeB B.K. CymectBo HemarepuanbHbIX 0ar 1 ux 3ammuTa / mon pea. B.K. Anapees //
«Kypnain poccuiickoro npasa», 2014. - Ne 3. // CI1b Koncynsrant [Liroc.

2 Manenna M.H. TloHsTHe M BHAB HeMaTepHAIbHBIX ONAT KaK OOBEKTOB JIHMUHBIX
HEMMYILECTBeHHbIX IpaB / o pea. M.H. Maneuna // 'ocyaapctBo u npaso, 2014. - Ne 7// CIIC
Koncynsrantl Intoc.
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HEMATCPpHAIbHBIX Omar kak wuX AyXOBHAasd LCHHOCTL, HCpAa3pbIiBHAA CBA3b C
JINYHOCTBhIO UX HOCHUTCIIA, 06HL’:1$I HaIpaBJICHHOCTb Ha CYHMICCTBOBAHHC JIMYHOCTHU
ABJIAROTCA CaMbIMH OCHOBHBIMH CBOﬁCTBaMH, KOTOPLIC

IMO3BOJIAIOT OTIIMYUTD UX OT MATCPUAJIBHBIX 00BEKTOB I'paxKaaHCKOro 1mpaBa.

1.2. Buabl HeMaTepuaJbHBIX OJ1ar

PaccMmaTpuBasi HemaTepuanbHble 0y1ara U JTUYHbIE HEUMYIIECTBEHHBIE ITpaBa
KaK OJIMH W3 BAXHEHIIMX WHCTUTYTOB IpakJaHCKoro mnpasa P®D, HeoOxoaumo
OCTaHOBHUTHCS Ha BOIPOCE UX KIaCCUPUKAIUH.

M.H. Manenna npou3BOAUT KiIacCU(UKALMIO JUYHBIX HEUMYIIECTBEHHBIX
npaB (HeMaTepuaibHBIX OJlar) MO KPUTEPHUIO LEJEBOM HampaBiIeHHOCTHU. Takum
00pa3oM aBTOp NPEUIaraeT BbIACIATh YEThIPE TPYIIIIbI JUYHBIX HEUMYIIECTBEHHBIX
npaB (Onar). Tak, K IepBOM IpymIe OTHOCITCS JUYHbIE HEUMYIIECTBEHHBIE MIPaBa,
obOecnieunBamoImye (U3NYECKOE U ICUXHUYECKOe Osaromnonydue (LeIOCTHOCTD)
JUYHOCTHU, B KOTOPYIO CIEAYET BKIIOUYATh: IPABO HA JKU3HBb U 3JI0POBbE, IPABO HA
(U3MYECKYI0 U MCUXUYECKYI0 HENMPUKOCHOBEHHOCTb, PABO Ha OJaronpusITHYIO
OKpPYXaloIyl cpeay. BTopyro rpymnmy COCTaBiSIOT JUYHBIE HEMMYIECTBEHHBIC
npaBa (Osara), oOecrneunBarOIINe WHIUBUAYATIU3ALMUIO JIMYHOCTU B OOIIECTRBE:
IpaBO Ha MMs, MPABO HAa WHIAUBUAYAIbHBIA OOJMK W TOJOC, MPABO Ha YECThb U
JOCTOMHCTBO, JENOBYI pemnyTanuo. K Tperbeil rpynme OTHOCATCS JIUYHbIE
HEMMYILIECTBEHHbIE MpaBa (Ornara), oOecrneyuBarONIME€ AaBTOHOMHUIO JIMYHOCTH:
IIPAaBO HA TalHY YAaCTHOM >KU3HH, PABO HA HENPUKOCHOBEHHOCTh YaCTHOM JKU3HM.
YerBepTyto Tpymnmny COCTABISIIOT MpaBa (Onara), oOeCrneYMBaIOIIUE OXpaHy
PE3yNIbTaTOB UHTEJUIEKTYATLHOM AEATENBHOCTH

[Io muennto A.b. Ap3ymaHsiH KiaccUPHUKAIMM HEMaTepHabHBIX Onar B
paMKax OJHOM OTpaciu IpaBa HEJOCTATOYHO, MOCKOJBKY TaKOW MOJIXO0J HE JaeT

MOJIHOTO TIPENCTaBIICHUS 00 HCCIeAyeMOM TMpeaMeTe. ABTOp MpesjaraeT aBe

! Manenna M.H. JIuynble HEMMYIIECTBEHHBIE TIPaBa IPAXK/IAH: HOHATHE, OCYIIECTBICHHUE,
3amuta / o pea. M.H. Maneuna. - M.: M3 Ilpecc, 2000. — 244 c.
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KJaccu(ukanuy HeMaTepHallbHBIX OJar: MeXOoTpaciaeByI0 U OTpacieByto. Tak, 1o
MHEHUIO aBTOpPA, KPHUTEPUSIMH MEKOTPACICBON KIACCU(UKAIIUU BBICTYMAIOT
dbopManbHBI U coAepKaTeNbHbI KpuTepuu. OCHOBOW (OPMATBHOTO KPHUTEPHS
ABJIIETCSl JIJICHWE TIpaBa HAa YacTHOE U IMYyOJMYHOE, M COOTBETCTBEHHO
HeMaTepuaibHble Oyara JeisaTcs Ha Ojara, KOTOphlE UMEIOT IMyOJINYHO-TIPaBOBOM
XapaKTep peryJMpoBaHUs, YaCTHONPABOBOM XapakKTep PpErylUpOBaHUS U
CMEIIaHHBIA XapakTep peryaupoBaHus. UTo ke KacaeTcsi COAep’KaTeIbHOro
KpUTEepUsi, TO B €ro OCHOBE 3aJI0KEHbl CYIIHOCTHBIE XapaKTePUCTUKHU
HeMaTepuaibHbIX OJar. [To JaHHOMY KpUTEPHUIO MOKHO BBIJICIIHUTD:

1) HemaTepuanbHbie Osiara, odecreynBaroniye GuU3nIecKoe 01aromnoayyue;

2) HemaTepualbHbIe Oy1ara, 00ecrneunBaroMe colraabHOoe 01aronoayyue;

3) HemaTepualibHble Ojara, oOeCIeYMBaIOIINE JAYXOBHOE OJIaromoiyudne
JUYHOCTH. TakuMm 00pa3oM JaHHbIE KPUTEPUH TO3BOJISIIOT  BBICTPOUTH
OTpPEJICTICHHYI0 CHUCTEMYy HeMarepuaiabHbix Onar. IlpuBoms otpacieByro
KJIacCU(pUKAIMIO, AaBTOP HCXOAUT U3 IIUPOKOrO0 TMOHUMAHUS  TMOHSTHUS
«HemarepuanbHble Onara». Kputepuem naHHOM KiaccupuUKaMu BBICTyHAET
HOCHUTENIb HeMaTepuaabHOro Osara. Takum oOpa3oMm, MO JTAHHOMY KPUTEPUIO
HEeMaTepHualbHble Oy1ara AeNaTcs Ha:

1) HemarepuanbHbie  Onara,  KOTOpbIE  SBJISIOTCS  MPOJYKTOM
WHTEJUICKTYalIbHON JEATEeIbHOCTH (OXpaHsSeMble PE3yJIbTaThl MUHTEIUICKTyaIbHON
JIEeSITEILHOCTH ),

2) KOTOpBIE NPOAYKTOM HE SBJIAIOTCS,

B.A. PscenueB npemyiaraetr kiaccu@uimpoBaTh HeMaTepuaabHble Ojara Ha
NATh TPyMI: 1) HEOTAENUMBIE OT YEJIOBEUECKOW JIMYHOCTH (KU3Hb, 3/I0POBBE,
HEMPUKOCHOBEHHOCTh JIMYHOCTH); 2) HWHIMBUAYAJIU3UPYIOIIME 4YEJIOBEKa B
KOJUIEKTUBE (MMsl, YECTh, JIOCTOMHCTBO U T.1.); 3) CBsA3aHHbIE C OpayHO-CEeMEeHOM
cdepoii (4ecTb U JOCTOMHCTBO Yj€Ha CEMbU, HETIPUKOCHOBEHHOCTh €T0 YaCTHOM

KU3HH U T.I.); 4) CBSI3aHHBIC C y4aCTHEM B OOIIECTBEHHOM TpYyE, BKIIIOUAsl BCE

! Apsymansn A.b. HemaTepuanbHble 611ara kak 00beKThl IPakaHCKUX NIPaB : aBTopedepar
JTAC... KaH1. Fopu. Hayk. - Kpacunomap. - 2008. — C. 18.
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BUJIbI TBOpYECTBA (KYJbTYpHBIE 3alpocChl, OTAbIX M T.A.); 5) CBSI3aHHBIE C
MMYILECTBEHHBIMH MHTEPECAMHUL.

JI.O. KpacaBunkoBa npenajiaraeT pasJeiuTh BCE MHOXKECTBO JIMYHBIX IpaB
YeJIoBeKa Ha JIBa BUJA: CBS3AHHBIX C (DU3UUYECKUM CYIIIECTBOBAHUEM U COLIMAIbHBIM
CYLLIECTBOBaHHEM. B cHcTeMe HEMMYIIECTBEHHBIX IpaB YYE€HOM BBIIEISETCS
IJIaBHOE JIBYXYPOBHEBOE CTPYKTYpHOE JeleHne. «B cTpykTypHOe mojpas/ieneHue
MEPBOTO YPOBHSA MOTYT OBITh BKJIIOUEHBI MPABO Ha JKU3Hb, IIPABO Ha 370POBBE,
paBO Ha CBOOOJBI M JIMYHYIO HEMPHUKOCHOBEHHOCTb, MPaBO Ha OJArompHUSTHYIO
OKpyXkarolyto cpeny. CTpyKTypHOE MOAPA3ACICHHE BTOPOrO YPOBHS OXBAThIBAET
co00ll IpaBO HA UMsl, MPABO HA YECTh M JIOCTOMHCTBO, NMPABO HA JIMYHYIO KU3Hb,
npaBo Ha CcBOOOAY MepeABMKEHUS». JIMUHbIE HEUMMYIECTBEHHbIE IpaBa,
oOpasymolye nepBoe MoApa3/IeicHUe, «BBICTYNAIOT B KAYECTBE MPABOBBIX (OpM
OMOCPENOBAHMS  OOIIECTBEHHBIX OTHOLUIEHWM, BO3HUKAIOIMIMX B CBSI3U C
HEOOXOJMMOCTBIO  MPaBOBOrO  OOecredeHus (PU3UYECKOro  CYIECTBOBAHUS
YEJIOBEeKa»; JIMYHbIE  HEUMYUIECTBEHHBIE MpaBa, O0Opa3ylllue  BTOPOE
NOJIpa3/ieJieHue, - «3TO HE YTO HHOE, KaK IMpaBOBbIE (POPMBI OOIIECTBEHHBIX
OTHOIIEHUH, CKJIQJBIBAIOIIMXCSA MO MOBOJY COOTBETCTBYIOIIUX HEMAaTEPUATbHBIX
6J1ar, FOPUIMIECKH 00ECIIEUMBAIOIMX COMMAIBHOE CYNIECTBOBAHNE MHIUBUIAN .

ITo muenuto O.A. ITemkoBOl HEUMYIIIECTBEHHBIE MPAaBa U HEMAaTepUaJIbHbIC
OJ1ara MOKHO KJIacCU(UIIMPOBATH:

- TI0 IPUHAJICKHOCTH UX K CyOBEKTaM: PU3NIESCKUM JIUIAM U FOPUITIECKIM
JUIAM;

- B 3aBHCHUMOCTH OT IEJIEBOM YCTAaHOBKM: OJlara HamnpaBlICHHbIE Ha
dbuznyeckoe Onaromnoiydde, Ha (HOpPMUpPOBAHHME WHAUBUIYAIHHOCTH, TIpaBa,
o0OecreunBaIIe aBTOHOMHUIO CYOBEKTa W TIpaBa, HAIPaBICHHBIE HA OXpaHy

VHTEIUICKTYaJIbHOM W WHOW JeATeNbHOCTH. [Ipu 3TOM aBTOp CIpaBeIIMBO

! Tonrano B.M. I'paxxnanckoe npaso : Yuebnuk. B 2 1./ Ilox pen. b.M. I'onrano. T. 1. 2-e
u3[. nepepad. u gon.- M.: Cratyr, 2017. — C. 182.

2 KpacaBuukona JI.O. [loHsiTHEe M cUCTEMA JUYHBIX, HE CBSI3aHHBIX C MMYIIECTBEHHBIMHU
npaB rpax/aaH (Gpu3ndeckux IuI) B rpakaaHckoM mpase Poccuiickoit @enepanuu : apToped. auc.
KaH7. Iopu. HayK. — EkatepunOypr. - 1994. — C. 12.



https://www.consultant.ru/edu/student/download_books/book/gongalo_bm_grazhdanskoe_pravo_tom1/

https://www.consultant.ru/edu/student/download_books/book/gongalo_bm_grazhdanskoe_pravo_tom1/
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OTMEYaeT, YyTo OJiara, HampaBlIeHHbIE HA (pU3nyeckoe Oaronoiyyne, MOryT UMETh
MECTO, JIUIIb KOTJa peub HJET O (pU3MuecKoM JIuIlEe, OCTaJbHbIC XK€ MpaBa u Ojara
OTHOCATCS Kak K (DM3HYECKHMM, TaK U IOPHANYECKMM JIunam’.

Haubonee  nenecooOpa3HbIM  MPENCTaBISETCS  CIASAYIOIIMA  BUJ
KIacCU(pUKalMi, BKIIOYAOMUNA B ce0d  HECKOJNBKO TPYNN  JHYHBIX
HEUMYIIIECTBEHHBIX TIPAB:

1) nWuyHBIE HEMMYIICCTBEHHBIC IMpaBa, OOCCICUUBAIONIME (PU3UUECKOE MU
NICUXUYECKOE OJIaronoyyre JMYHOCTH: PABO Ha )KU3Hb, IPABO HA 3I0POBbE, IPABO
Ha (QU3HYECKYIO U TICUXUYECKYIO HEMPUKOCHOBEHHOCTbD, MIPABO Ha OJIarONpHUATHYIO
OKPYXAIOILYIO CPeay;

2) ipaBa, 00eCIICYNBAOIINE UHINBUAYAIA3ANUIO THYHOCTH (FOPUAHMYECKOTO
auna) B oOmiecTBe: mpaBo Ha uMs ((pUpMEHHOE WMEHOBaHME), MPABO Ha
WHIUBUyaJIbHbIE OOJIMK, TPaBO HA YECTh, JOCTOMHCTBO U JIEJIOBYIO PEIyTalHUIO;

3) npaBa, o0ecreunBaroIue aBTOHOMUIO JTMYHOCTH: TIPABO HA TAHY YaCTHOM
KU3HU (MEIMIMHCKYIO TaiiHy, HOTapHAJIbHYIO TailHy, aJBOKATCKyI0 TaiHy U
JIpyrue) U IpaBa Ha HENPUKOCHOBEHHOCTh YACTHOW JKM3HMU (JIMYHOU CBOOOIIBI,
KUJIHIIA U JPYTHE);

4) mnpaBa, oOcCIEUUBAIONIME OXpaHy pe3y/bTaTOB HMHTEUICKTYaIbHOMN
NeSITEIbHOCTH: HEUMYUIECTBEHHBIE TIpaBa aJBOKAaTOB IPOU3BEICHUN HayKH,
JUTEpaTyphl, HCKYCCTBA, W300pETEHHM, MOJE3HBIX MOJENEH, MPOMBIIUIEHHBIX
00pas3LOB, CEIEKINOHHBIX JOCTHKEHUIH, HEMMYIIECTBEHHBIE PABA UCTIONHUTEIEH. 2

Takum  oOpa3zoMm, wuMewIIHecs B  JUTepaType  KiIacCUpUKAIMH
HEMaTepUaIbHBIX OJlar M JIMYHBIX HEUMYIIECTBEHHBIX IMpaB MpeICTAaBICHHBIC
YUYEHBIMU LIUBUJIMCTaMH, O€3yCIIOBHO, 3aCIyKMBAIOT BHUMAHUS, U, KaXIas Takas

Kiaccu(ukaiys uMeeT MpaBo Ha cymecTBoBanue. [Ipeacrasmsiercs, yTo oOmuM B

! enkoa O.A. OTBETCTBEHHOCTD M 3allIUTA NIPK MPUUMHEHUH BPEa HEMMYIIECTBEHHBIM
npaBaM ¥ HeMaTepHalIbHBIM OJlaraM TpakJaH U IOPUAHYECKUX JIHII : aBToped. auc. KaHI. FOpUIL.
Hayk. — Bonrorpan. - 1998. - C. 15.

2 [lro6ko E.I'. HemaTepuanpHble 61ara 1 THYHbIE HEUMYIIECTBEHHBIE TIPABA B TPAKIAHCKOM
npase / mox pen. E.I'. Jlto6ko // BectHuk bpsHckoro rocynapctBeHHoro yuusepcurera. — 2011, -
Ne2.—134c.
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1000 U3 KIacCUpUKAUN SBISETCS 3aKPEIUICHHE CYITHOCTH COOTBETCTBYIOIIETO
mpaBa ¢ IENbI0 ero nanpHeimel addextuBHoi 3ammrel. [lociae paccmorpenus
HECKOJBKHMX, TMPEUIOKEHHBIX B JUTEpaType Kiaccuukaiuii, Hauboee
OTIpaBAAHHBIM SIBIISICTCS TIOJIpa3ficliecHue HeMaTepualbHBIX OJlar Ha JIBe OOJIbIIHE
rpynnsl: 1. HemarepuanbHble  Onara, oOecredyuBaronipe  (QU3NYECKOE
cylecTBOoBaHHMe dYenoBeka 2. HemarepuwanbHbie Omara, oOecrneunBaronye
COlMaJbHOE CYIIECTBOBAaHME UeJOBEKa. Tak, K MEpBOW rpyIe HeMaTepHaIbHBIX
Omar  ciemyeTr  OTHOCHTH:  JKU3HB,  370pOBbE, CBOOOMYy H  JIUYHAs
HETMPUKOCHOBEHHOCTb, IIPAaBO Ha OJIArONpHATHYIO OKPYXKaroIlyto cpeny. Ko Bropoii
TpyIe HeMaTepPHAIbHBIX OJIar OTHOCSTCS: UMs, YeCTh M JJOCTOMHCTBO JIMYHOCTH,

YacCTHaA )XU3Hb, ACJIOBAsA PCITyTalusd, CBO6OI[a MCPCABUKCHUS.
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IJIABA 2. OCOBEHHOCTH I'PA’KJIAHCKO-ITIPABOBOM OXPAHBI
YACTHOM )KU3HU COTPYJTHUKA YHUC
2.1. IIpaBo HAa HENPUKOCHOBEHHOCTh KMJIHIIA, JUYHON JOKYMEHTAUMH H

BHEIIHero o0uka corpyanuka YUC

[IpaBo Ha HEMPUKOCHOBEHHOCTH YKUJIMIIA HAIILJIO IOPUINYECKOE 3aKpEIICHUE
B cT. 25 Konctutynuu PO, koTopas ycTaHOBUIJIA, YTO HUKTO HE MOKET MTPOHUKATh
B KWIHILE MPOTUB BOJIM MPOKUBAIOUIMX B HEM JIMI[ MHA4Ye Kak B CIydasx,
YCTaHOBJICHHBIX (DeIepaTbHBIM 3aKOHOM MJIM Ha OCHOBAaHUU CYyA€OHOTO pEIICHHUS.
['oBops 00 »TOM 1paBe, 3aKOHOJATENIb HMMEET B BHIY HE (U3HUECKYIO
HEMPUKOCHOBEHHOCTH KHIJIMIIA KaK TAKOBOTO, & HEMMPUKOCHOBEHHOCTh OJTHOTO W3
AJIEMEHTOB YAaCTHOW JKU3HH, IOPUAWYECKHE TPAHMIIBI KOTOPOTO OMpPENesIOTCS
(aKkTUYECKH HMEIOLIUMCSl y TpaXKJAaHWHA >KUJIUIIEM. B COOTBETCTBUM € 3TUM
CYOBEKTHUBHBIM IPABOM JIMIIO MOKET MOCTYIaTh B CBOEM JKWJIHIIE IO CBOEMY
YCMOTPEHHIO U OTKJIOHATH KAKME-TMOO0 MOMBITKA HE3aKOHHOTO BTOPIKEHHS B HErol,

Bce mpemycMOTpeHHBIE 3aKOHOM CiIydad, B KOTOPBIX JOIYCKAeTCs
NPOHUKHOBEHUE B JKHWJIUIIEC TMOMHUMO BOJH YNMPABOMOUYEHHBIX JIMI], MOTYT OBITh
nudepeHpoBaHbl HA TPU TPYTIIIBI:

1) xapakrepuzyeTcsi ~ HAJIWYHEM YpPE3BbIUAHOW CHTyallMd,  BBI3BAHHOU
M0KapoM, B3PHIBOM I'a3a B IOMEIIEHUHU U T.IL.;

2) TNPOHUKHOBEHHWE B  OKWIHINE TaKKe  JUKTYeTCs (aKTHUECKOM
HEOOXOJMMOCTBIO -  OCYIIECTBICHHE  NPEAYNPEAWTEIbHBIX W HHBIX
npodriIakTHIeCKuX Mep (OCMOTpP Ta30BOTO U MHOTO 000PYI0BAHUA U T.11.);

3) HEOOXOIUMOCTh COBEPILIEHUS CTPOIrO OINPEACICHHBIX MPOLECCYaTIbHbIX
JEHCTBHUI, KOTOpBIE PErIaMEHTHUPYIOTCS HOpPMaMH Y TOJOBHO-TIPOIECCYaTHHOTO

KOJIEKCa, a TAKXkKe 3aKOHOM 00 ONepaTHBHO-PO3BLICKHOM JIeATEILHOCTH U Ap.2.

! Xyxoxosa M. M. IIpaBo Ha HENPUKOCHOBEHHOCTb YACTHOMN KU3HH B CHCTEME IpaB
yenoBeka / moxa pea. .M. Xyxokosa // CpaBHUTEIIbHOE KOHCTUTYIIHOHHOE 0003penue. - 2007. -
Ne2.—67c.

2 Cvuprosa 10.B. [IpyHIUIE TPaBOBO# 3aIIUTH KOHCTHTYIIHOHHOTO MPaBa HA JKHIIKIIE B
Poccwuiickoit ®@eneparuu / mox pea. HO.B. CmupnoBa // Bectamk Cankr-IletepOyprckoro
yauBepcureta MB/] Poccun. — 2010. - Ne 2. — 70 c.
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[To muenuto M. H. Maneunoi, onpeaessironen 3To MpaBo MO3UTUBHO, MPABO
Ha HENPUKOCHOBEHHOCTh JKWJIMINA BKIIOYAEeT B ce0s MPaBOMOYME ONPEIECIATh
PEXUM B CBOEM KWIMILIE, IPABUJIA IIPUEMA U ITOBEICHHS TOCTEN U IIPABOMOYHE 10
NPUHATHIO MEp, OrPaHMYMBAKOLIMX NPOHUKHOBEHHE B kwniie. [lociennee
IpPaBOMOYME peaqu3yeTcs MyTeM 3aK/IOUeHHUsi JIOTOBOpPOB 00  oOxpaHe
JIOMOBJIQZICHUS, TTPOBEACHUS CUTHAJIU3AllMU, YCTAHOBKHA BTOPOW IBEpU U [Ip., a
TaKXe MyTEeM MPUHATUS MEP camo3aluThl. OJTHAKO YCTaHOBJICHUIO HEKUX MPABUII
MOBEJICHUSI B KUJIMIIE HEBO3MOXXHO KAKMM-JIHOO 00pa3oM MOMENIaTh, MO3TOMY
yKa3aHHas BO3MOXXKHOCTb HE MOXKET SBIATbCA CYOBEKTUBHBIM IPaBOM WU
IPaBOMOYMEM B paMKax CyOBEKTHBHOro mpasa. [IpaBomMouune 1o mpHHITHIO Mep,
OTPaHMYMBAIOIINX IPOHUKHOBEHUE B Xuiauule, B TpakroBke M. H. Manennon
IpEeJCTaBIsIET COOOM HE UTO MHOE, KaK BO3MOKHOCTb BCTYIIATh B COOTBETCTBYIOIINE
JIOTOBOPBI, YTO OXBATHIBAETCS MOHATHEM IPABOCIOCOOHOCTH, a HE CYyOBEKTUBHOTO
npasal.

[To muenuro JI. O. KpacaBunkoBOW, TakXe OINPEACISIONIEH 3TO MPaBo
IIO3UTUBHO, IIPaBO HAa HENPUKOCHOBEHHOCTh JKWIHINA — OTO JIMYHOE
HEUMYILIECTBEHHOE TMPaBO TpakKJaHWHA Ha CBOOOJY OIpENEeJeHUs] CBOEro
MOBEJICHNUSI B WHIAWBHUIYAJbHOM >KU3HEACITEIBHOCTH IO CBOEMY YCMOTPEHHIO,
UCKJTIIOYAIONIYI0 KaKoe-TMOO0 BMENIATEeNbCTBO B €0 JIMYHYIO KHU3Hb CO CTOPOHBI
OpYruX JHIL, KpOME CJlydaeB, HpsMO MPEAYCMOTPEHHBIX 3aKOHOM. OJIHAKO
ananoruuynbiM oOpaszom JI. O. KpacaBuukoBa omnpenensieT ¥ MpaBO Ha JIMYHYIO
cBOOO/1y, MO3TOMY HETOHATHO, KaK aBTOP Pa3rpaHUYMBAET JaHHbIE IIpaBa’,

[IpaBo Ha HENPUKOCHOBEHHOCTHh BHEHIHEro oOnuka. Hapyuienune Ttakoit
HEMPUKOCHOBEHHOCTH HE CBA3aHO C KaKUM-JIM00 HEMOCPEACTBEHHBIM (DU3NYECKUM,

IICUXUYCCKHUM WJIN IOPUANICCKUM BOBI[GﬁCTBHCM Ha JINYHOCTDb KaK TaKOBY1O. 3ILGCB

! Maneuna M.H. IloHsATMe M BMABI HEMAaTEPMAIbHBIX OJar Kak OOBEKTOB JUYHBIX
HEUMYIIECTBEHHBIX MpaB / nox pea. M.H. Maneuna // T'ocygapctBo u npaso, 2014. - Ne 7// CIIC
Koncynprantliroc.

2 Kpacasunkosa JI.O. [ToHsATHE U cHCTeMa IHYHBIX, HE CBA3AHHBIX C MMYIIECTBEHHBIMU
npaB rpaxaaH (GU3NYeCcKHX JMIL) B TpakaancKkoM npase Poccuiickoit @eneparuu : aproped. Auc.
KaH/. IopuI. Hayk. — EkatepunOypr. - 1994. — 22 c.





17

peyb HMJIET O TOM, YTO MOCPEICTBOM HE3aKOHHOI'O BOCIPOM3BEICHHSI BHEIIHETO
o0MMKa W  TOCIHEAYIOUIETO  PAcCMOTPEHUS  MAaTEepHAIbHBIX  HOCHUTENEH
u300pazuTenbHOM MH(OpPMAMKM HApyIIaeTCs 4YacTHas KHU3Hb TpakKIaHHHA.
Hapymienune OyaeT 3akiro4aTbCsi YK€ B TOM, YTO BHEIIHHM OOJMK JHMYHOCTH
BOCIIPOU3BOAUTCS (32 MpEAeiaMu CIIy4aeB, OTOBOPEHHBIX B CaMOM 3aKOHE) 0e3
corjacusi JIMlla, BHEIIHOCTh KOTOpPOro (a TMpu JUHAMUYECKUX CIOCO0ax
BOCIIPOU3BEIEHHUS - U ITOCTYIIKH) OTPAKEHA B COOTBETCTBYIOLIEM HOCUTENE,

B coorBerctBum co cr. 152.1 'K P®, cnennanbHO NMOCBAIIEHHOW OXpaHe
M300pakeHMsl TpaklaHuHa, CyTh IpaBa Ha HEMIPUKOCHOBEHHOCTh BHELTHETO 00JIMKa
3aKJII0YaeTcsi B TOM, 4YTO OOHAapOJOBaHME U JaJIbHEWIEEe HCIOJIb30BAHUE
M300paKEeHHs TPaKJaHWHA JIONYCKAIOTCS TOJIBKO € €ro coryacus (mociie cMepTu
Ipa)</1aHKHa - C COIJIaCHs €ro JIeTEeN U MEPEKUBILIETO CYIIPYra, a IPU UX OTCYTCTBUU
- C corjiacusi poJAUTENeH ).

['paxknaHckuil KOJEKC MpeyCMaTpUBaEcT BO3MOYKHOCTh OXpaHbI
U300paKEHUS TPaKIaHUHA, €CJIM OHO IOMUMO €r0 BOJIM OKa3aJI0Ch 3al1€YaTIICHHBIM
Ha ¢ororpaduu, a TakKe BUICO3AMHCH WM MPOU3BEACHHS H300Pa3UTEIBHOTO
UCKYCCTBa M YKa3bIBa€T Ha TPU Cilyyas, KOTJa MOJy4ye€HHE TaKOro corjiacus He
TpeOyeTcs:

1) eciiu ©CNOIB30BaHKUE U300PAKEHHSI OCYIIECTBISIETCS] B TOCYAaPCTBEHHBIX,
OOIIECTBEHHBIX WJIM MHBIX MyONMYHBIX HMHTepecax. HemocpencTBEeHHO B TEKCTe
3aKOHA HE PACKPBITO, YTO CJIEAYET MOHMMATh MOJ «IIYyOIMYHBIMI» WHTEpEecaMu
(rocygapcTBeHHBIMM MM oOulecTBeHHbIMHU). Kak yxke paHee OTMedanoch B
IOPUAMYECKON JIUTepaTtype, OTO JOJDKHBI OBITH JIEHCTBUS, COBEpIIacMbIe
crenuaibHO B 1ensx nHpopmanuu o0 nzodpaxenHom nuue. [lpu 3Tom 00beKTOM
nyOJIMYHOTO MHTEpeca, KaK TMpPaBUJIO, CTAHOBATCA IIMPOKO H3BECTHbHIE
roCyJIapCTBEHHbIE M OOILECTBEHHBIC AESTENN, UTPAIOIUE ONPEACIICHHYIO POjb B
00acTi MOJUTHKHU, YKOHOMUKH, UCKycCTBa U T.N. He BBI3BIBa€T COMHEHMsI, YTO

WCITOJIb30BAaHUE N300PaKEHHSI B TOCYIAPCTBEHHBIX U OOIIECTBEHHBIX HHTEpEcax 06e3

! Maneuna M.H. IIpaBo Ha MHAMBUAyanbHEI 06mMK (Bua) / moa pex. M.H. Maneuna //
«Cosetckoe rocymapctBo u paBoy. — 2010. - Ne 11. — 61 c.
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MOJIYYEHHUsS] COIJIacusi OCYUIECTBIISIETCS B TeX cCiyyasx, Koraa ¢otorpaduu,
CIIOBECHBIE MOPTPETHI JUI] JOBOAITCS 0 BCEOOIIEro CBEACHHS B LIETSX PO3bICKA
JIMII, B YaCTHOCTH, B CBSI3U C YTOJIOBHBIM pacCieIOBaHUEM U B IPYTHX MOTOOHBIX
clyJasx;

2) B cootBeTcTBUU cO cT. 152.1 TK P® He TpeOyeTcst moaydeHus Coriacus,
eciIM U300pakeHHe TpakJaHWHA TMOJIYYEHO MPU ChEMKE, KOTOpas MPOBOJUTCS B
MECTaxX, OTKPBITBIX JJII CBOOOAHOTO TMOCEHIEHUs, WM Ha MyOJIUYHBIX
MEPOMPHUITHUIX (cobpanusix, Che3ax, KOH(EpeHIIUSIX, KOHIIEPTax,
IPEJICTaBICHUSX, CIOPTUBHBIX COPEBHOBAHMSIX M MOJOOHBIX MEPOIPHUATHIX), 32
UCKJTIOYCHHEM CITy4aeB, KOTJla TaKoe H300pakeHUE SBISETCSI OCHOBHBIM O0OBEKTOM
UCTIOJIb30BaHUS;

3) He TpeOyeTcsl TMONYYCHUs COTJIAchs, €CIM TPAKIAHWUH IO3UPOBAT 3a
IaTy .

['paxknanuH, IpaBO KOTOPOTO HAa HEMPUKOCHOBEHHOCTh BHEIIHEro OOJIHMKa
OBUTO HApYIIEHO IMyTeM PacIpOCTPaHEHUs, BBEACHUS B TPAKIAHCKUN 000pPOT TeX
WJIU WHBIX MaTepUATIbHBIX HOCUTENEH, COAEepKalllNX ero n3o0paxxeHue (3KypHasos,
razer, (hororpaduii, KHUT, TMCKOB U T.II.), BOIpaBe TPeOOBATH B Cy1I€OHOM MOPSIIKE
U3BATHS MX M3 000pOoTa M YHUYTOXKEHUS Oe€3 Kakol-Ind0 KOMIIEHCAlUU.
AHanoruyHoe TpeOOBaHUE MOXKET OBITh 3asBJICHO, €CIU TaKue OOBEKThI ObLIN
U3TOTOBJICHBI C LENbIO UX JJaTbHEUILEro BBEACHU B TPaXIaHCKU 000poT (T.€. AJis
IPOJAXKU UM HHOTO OTUYKICHHS ),

[IpaBo Ha HENPUKOCHOBEHHOCTb YAaCTHOM JOKYMEHTAIMH 3aKJIOYaeTCs B
TOM, YTO OIyOJINKOBAHHE MHCEM, THEBHUKOB, 3alIMCOK, 3aMETOK JOMTYCKAETCS JTUIIb
C COTJIacHsl UX aBTOpa, a TMMUCEM - M C COTJIacus ajapecara. B cmydae cMepTH KOro-
an00 W3 HUX YKa3aHHbIE JOKYMEHTbl MOTYT IyOJMKOBaTbCS C COIJIacus
MEPEKUBIIIETO CYNpyTa U JAeTei ymepiero. J[lanHoe mpaBo MpsiMo He 3aKperjieHo B

IrpaxKaaHCKOM 3aKOHOOATCIIbCTBC POCCI/II/I, OJTHAKO HYXOACTCs B CaMOCTOSITEIILHOMN

! Bamomko H.B. IpaBoBas oxpana u3o0paxeHus rpaxiaanusa / moj pea. H.B. Bamoniko
// FOpucnipyaennwust u paBo. — 2013. - Ne 4, — 86 c.

2 Masaes JI.B. Oxpana u306paskeHus rpaxkaanuna B cetd Mareprer / mox pen. JI.B. Maszaes
// Bectauk CapaTOBCKO# rocy1apCcTBEHHOM ropuamaeckon akagemuu. — 2016. - Ne 2. — 69 c.
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MPaBOBOM OXpaHe, TaK KaK OHO HE TOXIAECTBEHHO CYOBEKTHMBHOMY aBTOPCKOMY
IpaBy HA MPOU3BEICHUS HAYKH, JIUTEPATyPhl K HCKYCCTBal,

[IpaBo Ha HEMMPUKOCHOBEHHOCTh YAaCTHOW JTOKYMEHTAIIUU BKJIIOYAET B CeOs
CJIEIYIOLIUE TPABOMOYHSL:

- IPaBO ABTOPCKOW MPUHAIICKHOCTH, KOTOPOE IOPUIMIECKH BhIpaKaeT (PakT
CO37aHUsI KOHKPETHOTO JIMYHOTO JIOKYMEHTa MMEHHO JaHHBIM JUIoM. B ciydae
nepexoja npaBa coOOCTBEHHOCTH OT aBTOpa K JAPYTrOMY JIMILy 3TO MPaBOMOYHE BCE
pPaBHO OCTAETCs 32 aBTOPOM;

- TMPaBOMOYMS IO HCIOJb30BAHUIO M PACIOPSDKEHHUIO MaTepHATIbHBIM
00BEKTOM paccMaTpuBaeMoro mpasa. llpm 3ToM B peanm3anuyd yKa3aHHBIX
MIPaBOMOYNI UMEETCS CIenu(prKa, MOCKOIbKY JIMYHBIN JOKYMEHT - 3TO HE TOJIBKO
Belllb, HO M HOCHUTENb HHPOpManuu. B cuiy 3TOro ucnosb30BaHUE JMYHOU
JOKyMEHTAIMU (M pacIopsHKEHUE €0) MOYKET COCTOSITh B Tiepenade He CTOJIBKO
caMoro o0beKTa, CKOJIbKO yKa3aHHOU HH(OopMaIuy;

- TUCTIO3UTHBHBIC TTPABOMOYHS, KOTOPBIC, C OJTHON CTOPOHBI, TAIOT aBTOPY
MIOJTHYIO CBOOOTy CO3/1aBaTh, BECTH M HAKAILINBATH JIMYHBIC IOKYMEHTHI, a C APYTOi
- HETATUBHPYIOT (HE JOMYCKAIOT) Kakue Obl TO HU ObLIO BTOP:KEHUS B 3Ty chepy?.

CrnenoBaTeNnbHO, TIPABO Ha HEMPUKOCHOBEHHOCTh YaCTHON JOKYMEHTAIWH -
ITO Takoe CyOBEKTHUBHOE MIPABO, B CHUITy KOTOPOTO TPpaKIaHUH 00J1ajaeT CBOOOI0M
CO3/1aBaTh, BECTH, UCIOJIb30BAaTh U PACIIOPSKATHCA CBOEH YACTHOM IOKYMEHTAMEN
110 CBOEMY YCMOTPEHHIO, UCKITIOYAIOIIEH KaKoe-IM0O0 BMEIIATEeIhCTBO B YKA3aHHYIO
JIOKYMEHTAIIUIO CO CTOPOHBI TPETHHUX JIUI[ MOMHUMO €ro BOJIM, 32 HCKIIOYEHUEM
CllydaeB, IPETyCMOTPEHHBIX 3aKOHOM.

Takum 00pazoM, MOKHO c/ieaTh BBIBOI, YTO MTPaBO Ha HEMPUKOCHOBECHHOCTH
KUJIUIIA — O3TO JIMYHOE HEMMYIIECTBEHHOE TPaBO TpPaKJaHWHA HA CBOOOMY
OTIPEJICIICHUS] CBOETO TIOBEACHHS B WHAWBUAYAJTHLHON KU3HEICATCIHHOCTH IIO

CBOCMY YCMOTPCHHIO, NCKIIHOYAIOIITYTO KaKoe-JTM00 BMEIIATeJILCTBO B €r0 JIMYHYTO

1 AnnpeeB B.K. CymectBo HemarepuanbHbIX Oar 1 ux 3ammuTa / mox pea. B.K. Anapees //
«XKypnain poccuiickoro npasa», 2014. - Ne 3. // CI1b Koncynsrant [Liroc.
2 Tam xe.
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KU3Hb CO CTOPOHBI APYIMX JIMI, KpOME CJIy4yaeB, MPSAMO MPETyCMOTPEHHBIX
3aKOHOM. HENMPUKOCHOBEHHOCTh BHEIIHETO0 OOJHMKA 3aKIlYaeTcs B TOM, YTO
OoOHapoJOBaHHWE W JalbHEHIIEE WCIOJIb30BaHUE W300paXeHHs] TpakJaHUHA
JIOMYCKAIOTCS TOJIBKO ¢ ero coryiacus. [IpaBo Ha HENPUKOCHOBEHHOCTh YaCTHOM
JOKYMEHTAMU 3aKJII0YAETCSl B TOM, 4YTO OIyOJIMKOBAaHUE IHCEM, IHEBHUKOB,
3aMKCOK, 3aMETOK JOIYCKAETCs JIMIIb C COTJIACHUs MX aBTOPA, a MHCEM - U C COTIIacus
anapecara. JlaHHble HEUMYIIECTBEHHBbIE TMpaBa HOPUAMYECKH 3aKpEIJICHHl B
COOTBETCTBYIOIIUX MPABOBBIX AKTaX, MO3TOMY KaK I'pa)XAaHUH, TaK U COTPYIHUK

YUC moxer 00paTUTHCA B COOTBETCTBYIOIIUE OPraHbl B ClIydae UX HapyIICHUS.

2.2. OxpaHa TaiilHbl HEIPUKOCHOBEHHOCTH, MeIUIUHbI, YCHIHOBJICHUS,

CJIeICTBHSl, HOTAPHAJIBbHBIX JAelcTBHi coTpyannka YUC

VYcbeiHOBIIEHHE  (YIOYEpPEHUE) - 3TO IOpPUAWYECKH (akT, B pe3ynbTare
KOTOPOTO YCHIHOBJICHHBIE JE€TH U YCHIHOBUTENIN MPHOOPETAIOT TaKHUE K€ IpaBa U
00s13aHHOCTH, KakKh€ MMEIT B OTHOIICHWH JAPYT Jpyra poauTenu U jAeTH. TaliHa
YCHIHOBJICHUS TpakIaHaMU UyKUX JIE€TeH OxpaHsieTcss 0c000. Y CHIHOBJICHHBIA BO
BCEX IpaBaXx U OOSA3aHHOCTSX NpUpPaBHUBAETCA K POAHBIM (MO KpPOBH,
MIPOUCXO0XKJICHUIO) IeTAM. B TO ke BpeMs 1711 HOpMaJIbHOM CEMENHOM KU3HU 3TOTO
ObIBaeT HEIOCTATOYHO, U BO M30€KaHHE MOPAJIbHBIX TPABM 3aKOH YCTAHABIIMBAET
psiA mpaBuil, OOECHEUMBAIOIIMX TaHYy YCBHIHOBJIEHUs (yaodepeHus). B mepsyro
ouepeib 3TO KacaeTcsl ONPENENIEHHOTO MOPSAKAa YCHIHOBJICHHS U IOPUANYECKUX
rapantuii obecrniedeHusi ero TaitHel. [lo MpochOe YCHIHOBUTEINS YCHIHOBIIIEMOMY
NpUCBauBAETCS PaMUIIHS YCHIHOBUTEINSI U OTYECTBO €ro uMeHH. [Ipu ychlHOBIEHUN
pebeHKa TOJBKO JKEHIIMHOM MO ee Mpoch0e peOEHKY TaKkKe MPUCBAMBAECTCS €€
bamunus, a Qamwms U OTYECTBO OTIA yKa3blBaeTcss 1Mo  (paMUJIUH
YCHIHOBHUTEJIBHULIBI UJIU 110 €€ YKa3aHUIO (32 UCKIIIOYEHUEM TeX ClydaeB, KOrjaa 3a
OTLIOM peOeHKa MO MPOUCXOXKACHUIO COXPAHSIOTCS €ro mpaBa W OOS3aHHOCTH B
oTHoIIeHUH pedenka). [To mpockOe YyCHIHOBUTENSI MOKET OBITh U3MEHEHO TaKXKe U

uMsi pebenka. [l obOecriedeHuss TaHBI YCHIHOBJEHHUS BBEICHO IMPABWIO O
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JOMYCTUMOCTH M3MEHEHHUS MECTa pOKIEeHUsI peOeHKa MO MpOChOe YCHIHOBUTEIIS,
IpU 3TOM pas3penraeTcs WU3MEHUTh W JCHb POXKACHHSA, HO He Ooyiee yeM Ha 6
Mecanes’.

OOBEKTOM TailHbl YCHIHOBJICHHS SIBJISIIOTCA JII0Oble  CcBelleHUs 00
YCBIHOBJICHHUHU, KOTOPBIC PACKPHIBAIOT caM (DAKT YCHIHOBJICHHS, UICTHHHOE HMH,
MECTO POXKJEHUS WIM YKa3blBalOT (aMUJIUU M JPYrHe JaHHbIE O KPOBHBIX
POIUTENSAX, a 3a UX pa3rJiallieHue MyTeM COooOIeHUs MHPOpPMAlMd KaK CaMOMy
YCBIHOBJIEHHOMY, TaK M TPETbUM JIMIIaM B YCTHOW WJIM MHChbMEHHOW Qopme
YCTaHOBJICHA YTOJIOBHAS OTBETCTBEHHOCTE?.,

TaliHa CIEACTBUS UMEET BaXKHOE MTPAaBOBOE 3HaueHue. C 0JHOM CTOPOHBI, OHA
npu3BaHa oOecrneunth 3GPEKTUBHOE pacciaeOoBaHUWE YrOJIOBHBIX JIeNl U
BOCIPEMSATCTBOBATh HEOOOCHOBAHHOMY TMOCATATEIHCTBY CO CTOPOHBI JIFOOBIX JIHII,
He HazeneHHbIX Ha T0 YIIK P® coorBercTByromumu nonmHomounsamu. C npyrou
CTOPOHBI,  TailHa  CIEACTBUS  JOJDKHA  3allMIIATh  3aKOHHBIE IIpaBa U
WHTEPECHl TPAXKJIaH, MNPUYACTHBIX K  YrOJIOBHOMY  IIPOM3BOJICTBY,  T.K.
no Koucturyuuu PO  HuUKTO He MOXeT ObITh Ha3BaH BHUHOBHBIM B
COBEPIIICHUH MIPECTYIUICHUS MHAYE KaK 10 MPUToBOpPY cyaa. Takum o6pa3om, TaiiHa
CJIEICTBUS Ha JIO00M CTaIuU YroJIOBHOTO IPOIIECcCa SBJISIETCS BaXXHBIM yCJIOBUEM
o0OecreyeHrst KOHCTUTYHMOHHBIX PAB TPaXIaH’,

JlelicTByroniee 3aKOHOAATEIBCTBO MMPOBO3IJIANIAET MPUHLUI TJACHOCTU
CyneOHON JieITeNbHOCTH. Pa30uparenbcTBO A€l BO BCEX CyAax OTKPBITOE.
Cnymianue Aen B 3aKpbITOM 3ac€laHuM Cyaa JOMYCKAeTCs JIMIIb B CIIy4asXx,
YCTAHOBJICHHBIX 3aKOHOM, c coOJIr0IeHIEM npu 3TOM BCEX
MpaBUI CyAONPOU3BOACTBA. [ TACHOCTH CYIONPOU3BOICTBA O3HAYAET, YTO KaXKIbIN
rpaXJaHUH MOXKET NPUUTH B CyI W TPUCYTCTBOBATH TPH pa3OMpaTelIbCTBE

IrpaXXaaHCKOI'0 UJIK YIOJIOBHOI'O J€Jid, XOTA OH U HC ABJIACTCSA YHaACTHUKOM JaHHOI'O

! 'puropsena A.T'. IIpoGaemsr obecriedenns TaitHbI YCHIHOBIEHNS peberka / mox ped. AT
I'puropresa // Dxonomuxka. [IpaBo. — 2014. - Ne 1. — 58 c.

% Tam xe. — 58 c.

$ ®oko A.II. Cyne6Has 3aIUTa YECTH, JOCTOMHCTBA U JENOBOH PEIyTalluu: MCTOPHS
coBpeMeHHOCTB / Toj pen. A.Il. @okos // Cynes. — 2014. - Ne 4. - 92 c.
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npoliiecca. B OTKPBITHIX 3acelaHUsIX pacCMATPUBAETCS a0COIIOTHOE OOJIBIIMHCTBO
nent,

B omnpeneneHHbIX 3aKOHOM cCllydasX JOIYCKAaeTCs 3akKpbIToe cyneOHOe
pazOupaTenbCTBO, HA KOTOPOE JOIMYCKAIOTCS TOJIBKO YYaCTHUKHM Tpoliecca (UCTell,
OTBETYUK, OOBHHSIEMBIN, aJBOKAT U Ap.). Takoe 3aKpbITOe CyAeOHOE CIEACTBUE
JIOMYCKaeTCsl B LIENAX MPEJOTBPAILCHUS pa3rilallieHus CBEIeHUW 00 MHTUMHBIX
CTOpPOHAX >KM3HU YYaCTBYIOIIUX B JieJ€ JIUI[ U OCYIIECTBISIETCS MO MX MpockOe,
HaIpUMep MPH pacTOPKEHUH Opaka, MOJOBBIX MPECTYIUICHUIX. B aTHX cnyyasx cyn
BBIHOCUT MOTMBHPOBAHHOE OIIPEEIICHNE O CIYIIAHNH JEJIa ITPU 3aKPBITHIX IBEPSX,
OJIHAKO PEIIEHHE U IPUTOBOP Cy/a MPOBO3IIIANIAIOTCS ITyOJINYHO?,

Cornacno OcHoBaMm 3akoHOaTenbeTBa PO 0 HOTapuare, rocy 1apCTBEHHBIE U
YacTHbIE HOTapuychl 00s3aHbl  COOJIOJATh TalHYy COBEPIICHUS  Pa3IMYHBIX
HOTapUaJIbHBIX JEUCTBUH, TaKHX KaK BbI1aya CBU/JIETEIHCTBA
O IpaBe€ HACJEAOBaHUs, YIOCTOBEPEHUE PAa3IUYHBIX CACIOK, B TOM YHUCIE O
OPUHATBIX B JEMO3UT JEHEXHBIX CyMMax U LIEHHBIX OyMarax, COBEpILECHHE
VCIIOJIHUTENbHBIX HAJIUCed Ha JOKyMEHTaX, AAlOU[MX MpaBO Ha B3bICKAHUE
OeccropHbIX cyMM, U ap. CIipaBKU O HOTapUaIbHBIX JEHCTBUSAX MOTYT BblaBaThCs
TOJIBKO OpraHaM cyza, MPOKYpaTyphl U CIEACTBUS B CBA3M C HAXOASIIUMHUCS B MX
IIPOU3BOJICTBE YIOJOBHBIMH, & TAK)KE TPAXKAAHCKUMH JEJIAMH, HAIIPUMED O paserie
umyiecTBa cynpyroB. Camu 1o cebGe OTHOLIEHUS MEXIY TIpaxaaHaMud U
HOTapUaJIbHBIMU KOHTOPAMH MUMEIOT UMYILECTBEHHBIM XapakTep, HO 00s13aHHOCTh
ITUX YUYPEXKICHHH M COOTBETCTBYIOIIME IpaBa I'PaKJaH Ha TaliHy COBEPLICHUS
oIepanyii HOCAT IMYHBIA XapaKTep®.

[IpaBy rpaxmganuHa TpeOOBaTh  COXpPAHEHHUS  BpaueOHOW  TalHBI

KOPPECIIOHANPYET COOTBCTCTBYROIIAA 00513aHHOCThH MCIHUIIMHCKOI'O YUPCIKACHU, d

! Apsymansn A.B. HemaTepuanbHble 611ara kKak 00beKThI IPakIaHCKUX 1PaB : aBTopedepar
JTAC... KaHJ. Fopu. Hayk. - KpacuHomap. - 2008. — 24 c.

2 Tam xe. — 24 c.

8 Xyxokopa M. M. TIpaBo Ha HENPHKOCHOBEHHOCTh YACTHOH JKH3HH B CHCTEME IIpaB
yenoBeka / moa pea. U.M. Xyxokosa // CpaBHUTEIbHOE KOHCTUTYIIHOHHOE 0003penHue. - 2007. -
Ne2.-67c.
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TAK)KE€  JIALNA, IPEJOCTABILSIIONIETO  MEIMLIMHCKHUE  yCIYyIM B IOpSIKE
WHIUBUIYAIBHOM TPYyAOBOM JeATeabHOCTH. CyOBbEeKT MEIMIIMHCKON TailHbI - BCE
MEIUUMHCKHE pPAOOTHUKH, KaK HMMEIOIME, TaK W HE HMEIOIIUE BBICHIETO
MEAMIMHCKOrO0 00pa3oBaHUs, BIUIOTh 10 CTYAEHTOB, MPOXOJAAIIUX IMPAKTUKY B
JeueOHbIX yupexaeHusx. OObeKT BpaueOHOW TalHBI COCTaBISIOT CBEACHUS O
00JIe3HU, MHTUMHOM M CeMEHWHON >KM3HM MalMeHTa. Mexay BpauoM U €ro
HNAlMEHTOM OOBIYHO CKJIAAbIBAIOTCS JIOBEPUTEIbHBIE OTHOLICHUS, KOTOpPbIE
HEOOXOJMMBI Bpady /i MOCTAaHOBKMA MPAaBWJIBHOTO JAMarHo3a M YCHEIIHOTO
neyenus’,

WNucTuTyT BpauebHOMU TaitHbl, chopMynupoBaHHbIii B . 6 4. 1 cT. 30 u cT. 61
OcCHOB 3aKOHOJATENbCTBA OO0 OXpaHE 370pPOBbA IPAXKIAH, BKIIOYAET JAHHBIE O
(akTe oOpaleHHs 3a MEJUIIMHCKON TOMOILBIO, O TUAarHo3€ O0JIE3HU U JICUEHUH, €TO
METO/AaX, O COCTOSHUM 3J0pOBbS (UCKIIOYEHUE COCTaBIIAET oOOIIas OLIEHKa
COCTOSIHMSI 3/10pOBbsI BBICIIMX JOJKHOCTHBIX JIMI TOCYlapcTBa), (PU3UUECKUX U
IICUXUYECKUX HEAOCTaTKax JIMLA, €ro MOJIOBOM OpHEHTALMH. 3aKOH JIOMyCKaeT
OTpaHUYEHHbIE CIIy4aHl, KOIJa CBEACHUS O OOJIE3HU TPpaKJaH B OOIIECTBEHHBIX
WHTEpecax JOJKHBI OBITh COOOIIEHBI, @ MMEHHO: KOTJa 3TOTr0 TPpeOyIOT HHTEPECH
OXpaHbl 3I0pPOBbsI HACENEHUs JIMOO0 KOrJ1a MOCTyNatT TpeOOBaHUS CIEACTBEHHBIX U

CyJeOHBIX OPraHoB?,

B mepBom ciydae 5TO HEOOXOAMMO Ui TPEAOTBPAIICHHUS MAaCCOBBIX
3a00JIeBaHUI HAaceNIeHUs TaHHOW MECTHOCTH 0C000 TsKeNbIMU (hopmamu Oosie3HEH,
a BO BTOPOM CJIydae CBEJCHUS 0 OOJTbHOM HEOOXOIMMBI JIJIsT yCTAHOBIICHUS UCTHHBI
110 HEKOTOPBIM KaTeropusM siel. OHaKo B 000UX ciTydasx HHPOpMAIHs 0 O0JIEHOM
u ero ¢baMuiaus HE JNOJDKHBI OMJIANIATHCA JJIsi BCeoOIero ceaeHus. B manHoM
cllydae HEOOXOJWMBI YeTKHe, JETadbHO pa3paboTaHHBIC 3aKOHBI, COJEPIKAIINe
rapaHTUU OT HECAaHKIIMOHUPOBAHHOTO BMEIIATEIHCTBA B HAITy YACTHYIO KHU3HB CO

CTOPOHBI TOCYAAPCTBCHHBIX U HACTHBIX MHCTUTYTOB, 4 KOI'ld TAKOC BMCHIATCIILCTBO

! Manensa M.H. IOpuandeckas XapakTepiCTHKA 30pPOBb KaK HEMAaTEpPUAILHOTO Omara /
nofx pea. M.H. Maneuna // «Menurackoe npaBoy». — 2014, - Ne 4. — 83 c.
% Tam xe. — 83 c.
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OOBEKTHUBHO HEOOXOJMMO U CAHKIMOHUPOBAHO 3aKOHOM -  0Os3aTENIbHbBI
npoleccyailbHble MPOLEAYPHI, UCKIIOYAIOIINE MPOU3BOJ B OCYILIECTBICHUH HMHU

CBOUX TTOJTHOMOYHIAL.

OnuH Y3 BaXHBIX AaclEKTOB BpayeOHOM TaillHBI CBA3aH C BOIPOCOM
B3aMMOOTHOIIICHHUI MallMeHTa W Bpayda: UMEET JIM MpaBO MalMeHT 3HaTh TOYHBIN
JIMarHo3 cBoero 3a0oyieBaHusl M 00s13aH JIM Bpay JIaTh €My MOJIHYIO0 WH(OPMAIIHIO.
JelicTByromee 3aKOHOJIATENICTBO HA 3TOT BOMPOC YETKOrO OTBETAa HE JaeT. 3a
HapyIlIEHUE MEIUIUHCKOW TailHbl BUHOBHBIC MPUBJICKAIOTCS K JTUCUUILTUHAPHOU
OTBETCTBEHHOCTH?,

Takum 00pa3om, MOXKHO CAeNaTh BBIBOJ, YTO YCHIHOBIICHHE (YAOUEPEHUE) -
9TO IopuaudYeckuii  (pakT, B pe3yldbTare KOTOPOro YCHIHOBJIEHHBIC IETU U
YCHIHOBUTENIN TPUOOPETAIOT TaKHE K€ MpaBa U OOSI3aHHOCTH, KaKhe€ HMEIOT B
OTHOUIIEHUW JApyr japyra poautenud u jAeth. OObeKTOM TaWHbI yCHIHOBJICHUS
SBJISIIOTCSL JTIOOBIE CBEICHUS 00 YCHIHOBJICHUH, KOTOPBIE PACKPBHIBAIOT caM (akT
yChIHOBJIEHUA. bnarogapss mnpeayCMOTPEHHBIM 3aKOHOM TIpaBUJiaM  TailHBI
CJIEJICTBUSI, pacCMaTpruBaeMble B Cy/IeOHOM 3aceJaHUU U YCTAHOBJIEHHBIE CYIOM
CBEJICHUS M (paKThl, KacAIOIIUECs PA3TUYHBIX CTOPOH JIMYHON MHTUMHOW KU3HU
YYaCTHHKOB TIpollecca, HE TOJy4arT BceoOmero pasmiamenus. OObeKkToM
BpaueOHON TalHBI SIBISIOTCS CBEICHHS O HHTUMHOW WM CEMEHMHOM JKH3HH,
KOTOpBI€ MAIMEHT COOOIIAeT Bpauy, JJis MOCTAHOBKHM JUArHo3a, a TakXKe JIaHHbIC
COOCTBEHHBIX HAOJIOJIEHUN KOTOPHIE Bpad U JAPYTrue MEIUIIMHCKHE PAOOTHUKHU HE

HMCIOT IIpaBa 1nepcaaBaTtb TPECTbHUM JIMLAM.

! Manensa M.H. IOpuandeckas XapakTepiCTHKA 30pPOBb KaK HEMAaTEpPUAILHOTO Omara /
nofa pea. M.H. Maneuna // «Menununackoe npaBoy». — 2014, - Ne 4. — 83 c.
% Tam xe. — 83 c.
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3AK/IIOYEHUE

3aKOHOJATENb HE IAET JIETAIbHOTO ONPEIEIICHNS «HEMAaTEPUAIIbHBIX Oary», a
OTPAaHUYMBAETCS JIMIIb YKa3aHHEM Ha MPUHAIJICKHOCTh HUX K OOBEKTam
rpaxaaHckux mpaB. [lepedyeHp HemaTepUalIbHBIX OJar, KOTOPBIA COAEPKUTCA B
cratbe 150 'K PO sABnsieTCs OTKPBITBIM, TO €CTh HE MCKIIIOYAETCS BO3MOXKHOCTH
OTHECEHUS K YMCITYy HEMAaTEepHAJIbHBIX OJIar U IPYruX, HE IOMMEHOBAHHBIX B 3aKOHE
HeMmaTepuaibHbIX Onar. Takue cBOIICTBa HEMaTEpUAIBHBIX OJlar Kak UX JIyXOBHas
[EHHOCTh, HEPa3pPBIBHASI CBSI3b C TUYHOCTHIO MX HOCUTEJ, 0011asi HAPABICHHOCTh
Ha CYIIECTBOBAHWE JIMYHOCTU SBIIAIOTCS OCHOBHBIMU CBOMCTBAaMH, KOTOPBIE
MO3BOJISIIOT OTJIMYUTh UX OT MaTEPUAIBHBIX O0BEKTOB I'PAaKJAHCKOTO MpaBa.

Knaccudukanusa HemaTepuanbHbIX OJar v JIMYHbIX HEUMYLIECTBEHHBIX MPaB
nojpasgensercs Ha JBe Oonbmme rpynnbl: 1. Hemarepuanbhuble Onara,
obecnieunBamoImye (pU3nUecKoe CyLECTBOBaHME uenoBeka; 2. HemartepnanbHble
Onara, o0ecrieurBaoIIMe COLMANIbHOE CYIIECTBOBaHUE ueioBeKa. Tak, K mepBoil
rpyIie HeMaTepUaIbHbIX OJiar cieayeT OTHOCUTB: KM3Hb, 3J0pOBbE, CBOOOIY U
JMYHAs HEMPUKOCHOBEHHOCTB, ITPaBO Ha 0JaronpusTHYIO OKpysKarolryto cpeay. Ko
BTOpPOIl Ipynmne HeMaTepHalbHBIX OJlar OTHOCSTCS: MM, YECTb U JOCTOMHCTBO
JUYHOCTH, YACTHAS JKU3Hb, I€JIOBask PeMyTalus, CB0001a MepeABUKEHUS.

IIpaBo Ha HENMPUKOCHOBEHHOCTbH JKWJIMILA — 3TO JIMYHOE HEUMMYILECTBEHHOE
OpaBo TpakJaHMHAa Ha CBOOOJYy OIpEeNeNeHUs] CBOEro IOBEJACHHUS B
WHIVBUAYAJIBHOW XKU3HEAEATEIBHOCTH IO CBOEMY YCMOTPEHHIO, UCKIFOYAOLIYIO
KaKkoe-1100 BMEIIATENbCTBO B €0 JIMUHYIO )KU3Hb CO CTOPOHBI IPYTUX JIUL], KpOME
CIIy4aeB, NPSMO NPENYCMOTPEHHBIX 3aKOHOM. HENMPHUKOCHOBEHHOCTh BHEIIHETO
o0JMKa 3aKJIFOYaeTCsl B TOM, YTO OOHAPOJOBAHUE U JAIbHEWIIEE MCIOJIb30BAHUE
U300pakeHHsl TpakJaHUHA JOMYCKAaloTCs TOJbKO C ero coriacus. [IpaBo Ha
HEMPUKOCHOBEHHOCTh  YAaCTHOM  JOKYMEHTALIMM 3aKJII0YaeTcss B TOM, 4TO
ONyOJIMKOBaHUE THCEM, JIHEBHUKOB, 3alMCOK, 3aMETOK JOIMYCKAeTCA JHUIIb C
COTJIACHsI UX aBTOPA, & IIMCEM - U C COTJIacHsl ajapecara. JlaHHbIe HEMMYILIECTBEHHBIE

nmpaBa IOPUAUYCCKHU 3aKPCIIJICHBI B COOTBETCTBYIOIIUX IMPABOBBLIX adKTaX, IIO3TOMY
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KaK TpaXXJaHUH, TaKk U coTpyaHUK YMC MoxkeT oOpaTUThCS B COOTBETCTBYIOLIUE
OpTraHbl B CIy4ae UX HAPYIICHUS.

YcpiHOBICHHE (YAOYEpEHHUE) - ITO IOpUAWYECKUui (PakT, B pe3yibTare
KOTOPOT'O YCHIHOBJICHHBIE J€TH U YCHIHOBUTEIM MPUOOPETAIOT TaKHUE K€ MpaBa U
00513aHHOCTH, KaK1€ UMEIOT B OTHOILICHUH JPYT Apyra poauTenu u getu. O0beKToM
TallHbl YCBIHOBJICHHUS SIBJISIIOTCS JIIOOBIE CBEIEHMSI 00 YCBHIHOBJIECHUHU, KOTOpPBIC
packpbiBaloT cam (GakT YChIHOBJICHHs. biarojgapsi mpenyCMOTPEHHBIM 3aKOHOM
npaBuiaM TalHBI CIEICTBHS, pAacCMaTpUBAaEMble B CYIJCOHOM 3acelaHuH U
YCTaHOBJICHHbIE CYJOM CBEJIEHUs U (aKThl, KacarolIMecs pa3IMYHbIX CTOPOH
JUYHON MHTUMHOW >KW3HU YYaCTHUKOB IMpOIECcCa, HE IMOJIy4arT BCEOOIIEro
pasrnamieHus. OObEKTOM BpaueOHOM TalHBI ABJISIIOTCS CBEICHUSI O MHTUMHOW WIIH
CEMEMHOM XKU3HHU, KOTOPBIE MALUEHT COO0IIaeT Bpauy, AJis IOCTAHOBKHU AMArHO3a,
a TaKk)Ke JaHHbIe COOCTBEHHBIX HAOJIOIEHUI KOTOPBIE Bpayd U IPYTUe MEIUIIMHCKUE

pa6OTHI/IKI/I HC UMCIOT IIpaBa IepcaaBaTb TPCTbHUM JIMLIaM.

BUJIMOTPA®UYECKHI CIIMCOK

HOpMaTI/IBHO-HpaBOBbIe AKTbI



http://www.be5.biz/terms/u6.html

http://www.be5.biz/terms/d4.html

http://www.be5.biz/terms/p1.html

http://www.be5.biz/terms/r3.html
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BBEJEHUE

AKTYaJBHOCTh  KYPCOBOM padoThl  3aKJIOYAeTCs B  TOM,  4YTO
MoHOTpauyeckux padoT, MOCBSIUIEHHBIX H3YYCHUIO HUCIOIHEHUs (OTOBIBaHUS)
mumenus cBoboasl B CU30, Her. [laHHBIM Tpoliecc 3aciay’KUBAeT TIyOOKOTo
n3yueHusi. Bo-mepBbix, B yupexiaeHun 3akpeitoro tumna (CHU30) tpebyetcs
CO3/IaTh YCJIOBHUSl OTOBIBaHMS HaKa3aHWs, MPETYCMOTPEHHBIC JIsi YUPEKICHUS
MOJIY3aKPBITOTO TUIA (MCTIpaBUTENbHAS KOJOHUS O0IIEro pexuma). ITO JI0BOJIBHO
CJIOKHBIN TMPOIIECC, ¢ KOTOPHIM HE TaK MPOCTO CHpPaBUThHCA. JIWIla, COBEpIIUBIINE
NPECTyIUICHHE HEOOJBIIOW WM CpeJHel TSKECTH, paHee He OTOBIBaBIIMX
yrOJIOBHOE HaKa3aHHWE, KOTOPhIM OTOBIBAaHWE HaKa3aHWs Ha3HAYCHO B
UCIIPABUTEIIBHOM  KOJIOHMU o0O0IIero pexuma. Bo-BTOpBIX, KaHIUIATYpPbI
OCYKJICHHBIX OCTaBJICHHBIX ISl XO3SMCTBEHHOTO OOCTY>KUBAHUS IOBEPraroTCs
TiiaTeabHOMYy oT00py. [lepBast yacTh KpuTepueB oTOOpa MpeaycMOTpeHa B CT. 77
VYronoBHO-UCTIOTHUTEIRHOTO Kojekca Poccuiickoit ®denepanmu (manee — YUK
P®)!, npyras moxer OBITH ompejeieHa Ha MecTe (IIOTPEOHOCTH KOHKPETHOIO
YUPEKIEHUS WU NPEANOYTEHUSI PYKOBOAUTENS). Tak ke, CylecTBYET LeNblid psij
npo0JieM OpraHM3alMOHHO-TIPABOBOIO XapakTepa. B dacTHOCTH, K TaKOBBIM
OTHOCHUTCSI IOPSJ0K OCTaBjIeHUs ocykaeHHbIX B CHU30.

B 2015 rony xonuuectBo aui coaepxkaniuxca B CU30 coctapisiio 119 554
yenoBeka, B 2016 roxy nannas mudpa cocramsuia 109 009 genosek, B 2017 romy
cocrapnsna 110 421 uenosex?. Ha 01.04.2018 roma nanHas nudpa coCTaBIsSeT
106 195 uenosex®. (Ipunoxenne Ne 1).

B 2015 rogy xoinm4ecTBO OCYXAEHHBIX OCTaBJIECHHBIX HAa XO35HUCTBEHHOM
oOcmykuBanuu coctaBmiio 7 156, B 2016 roxay coctaBuio 7 039 venosek, B 2017

rony AaHHas uudpa cocrasuia 6 973 uenoseka. (IIpunoxxenue Ne 2).

! VronopHo-ucnonauTensHbIi Koneke Poceuiickoii Memepanun : penepanbHblii 3akon Poccuiickoit
Oenepanuu ot 08.01.1997 1. Ne 1-@3 (pen. ot 20.12.2017 1.) // Poccuiickas razera. — 16.01.1997. - Ne 9;
Poccuiickas razera. — 2017. - Ne 260.

2 OcHOBHbIE MOKA3aTeNH JeATETbHOCTH Y TOIOBHO-UCTIONHHUTENIBHOM cucTeMbl // IH(pOpMAIIHOHHO-
aHanuTuaeckuit coopuuk. — PKY HUMUT ®CUH Poccun. — Treps. — 2017. — C. 10.

® http://fsin.su/structure/inspector/iao/statistika/Kratkaya%20har-ka%20U1S/





O0bexkTOM KYypCcOBOW PpadoThl SBISIOTCS OOIIECTBEHHBIE OTHOIICHUS,
BO3HUKAIOLIME B MPOLIECCE UCIIOJHEHUS U OTOBIBaHUS HaKa3aHUsS B BUJE JUIICHUS
cB000BI ocy)kaeHHbIMU B CH30.

IIpeameTomM  KypcoBoii  paldOTBI  BBICTYNIAIOT HOPMBI  YTOJIOBHO-
UCIIOJIHUTEIBHOTO  MpaBa,  PEryJupyloude  OOIIECTBEHHbIE  OTHOIICHMS,
CKJaJbIBatolIMecss B chepe pealu3aliy HaKa3aHWs B BUJE JIMILIEHUS CBOOOJBI
ocyxaenubiMu B CHU30.

Hean kypcoBoii padoThl 3aKJII0YaETCA B ONPEIECIEHUN OCHOBHBIX MPoOeM
U BBIJICTIGHUE TIyTel MX PEIICHHUS CBS3aHHBIX C PEXKUMOM COJICp)KaHUS
OCYXJCHHBIX K Juiienuto cBodoasr B CU30.

JIJist TOCTH>KEHMSI A TOM eI HEOOXOAMMO PELIUTh CIIEIYIONINE 3adau:

- U3Y4UTH 1enH, 3a1aun u pynkuuu CU30;

- IPOAaHAJIU3UPOBATH MpaBoBOE perynupoBanue aearenbHoctd CHU30, kak
YUPEKIECHUN UCTIOTHAOUIMX HAaKa3aHUE;

- ICCJIEIOBATh MOPSAIOK U YCIIOBUS COAECPKAHUS OCYKIICHHBIX, OCTABJIEHHBIX
TUTSL XO31CTBEHHOT'O 0OCITYKUBaHUS;

- paccMOTPETh MPABOBOE TOJIOKEHUE OCYKICHHBIX, SBISIIOLIUXCS
y4aCTHUKAMU YTOJIOBHOTO CYyAONPOU3BOACTBA U cogepxkammuxcs B CHU30.

MeTo0JIOTHYECKYI0 OCHOBY KYPCOBOM pabOThI COCTaBWIJIM  METOJIBI
UHOYKUWHW, CHHTE3a, W3Y4eHUE HAy4YHON JHUTEpaTyppl W HOPMAaTHUBHBIX
HMCTOYHUKOB, CIIOCOOCTBOBABIIUE TMONYYEHUIO CHOPMYIUPOBAHHBIX BBIBOJIOB,
CBA3aHHBIX C JaHHOM TEMOH, a TaKKe MPUMEHSJIUCh YAaCTHO-HAYYHbIE METOJbI
HCTOPUKO-TIPABOBOTO, (hOPMATTbHO-IOTHYECKOTO ¥ CHCTEMHOTO aHaJn3a.

TeopeTnueckoit OCHOBOM KypcoBOM palOoThl mochyxuiau: Anusan H.A.,
Bbyropun /I.E., Burpyk H.B., 3yokoB A.N., Kanunun HO.U., Koxesnukos C.H.,
JlaBeprrueBa C.A., Manbko A.B., Mapuenko H.M.

Crpyktypa KypcoBOWM paboThl 0O0ycClOBIEHAa IICNbI0O M 3aJa4aMu
MCCIIEIOBAaHUSI U BKJIIOYAET B ceOsi: BBEJCHME, JIBE TJIaBbl MO JABa maparpada B

Kﬁ)KI[OfI, 3aKJIIIOYCHHEC N CIIMCOK HCIIOJIb30BaHHbBIX HCTOYHHNKOB.





TI'JIABA 1. OBIIAS XAPAKTEPUCTHUKA CHU30 KAK YUYPEXK/IEHUSA
YUC
1.1. Heau, 3axauu u pynxkuuu CU30

CU30 npenHazHaueHbl I COJEPKAHUS MOJ03PEBAEMBIX U OOBHHSEMBIX,
OCY>KJICHHBIX B COBEPILICHUU MPECTYIJICHUM, B OTHOIICHUU KOTOPHIX B KAueCTBE
MepHbI IIpeceUYeHUs] MPUMEHEHO 3aKII0YEHUE MO CTPAXKy, a TAKXKEe NI UCTIOTHEHUSI
YrOJOBHOTO HaKa3aHUsS B BUJE JUIIEHUS CBOOOJIBI B OTHOIICHUH OCYXKJICHHBIX,
OCTaBJICHHBIX ISl BBIMOJHEHUS] Pa0bOT MO XO3SHUCTBEHHOMY OOCIY>KHBAaHUIO, a
TaK)K€ B OTHOIIEHUM OCYXKJICHHBIX HAa CPOK HE CBBIIIE IIECTH MECAIICB,
ocrapieHHbIXx B CU30 ¢ MX NMCEMEHHOro coracus’,

OCHOBHBIMH TpHUHITUTIAMH opraHu3aiuu jaestenbHocTH CU30 onpeneneHb
B cT. 4 ®enepanbHoro 3akoHa «O coaep:KaHUU MOJ CTPaXKeW MOJI03PEBAEMBIX U
OOBHHSIEMBIX B COBEpIIEHMH NpecTymieHuit» (mamee — ®3 Ne 103)%. K Hum
OTHOCSTCS:

- 3aKOHHOCTB;

- CIIPaBEJIMBOCTD;

- PEe3yMIIMs1 HEBUHOBHOCTU;

- PAaBEHCTBO BCEX I'PAXK/IaH Mepe]l 3aKOHOM;

- TYMaHU3M U YBa)KEHUE YEJIOBEUYECKOTO JJOCTOMHCTBA;

- IPUHLIMIBI © HOPMBI MEXIYHAPOIHOTO MPaBa.

B CH130 conepxares:

1. Jluma, momo3peBaeMble U OOBHHSIEMbIE B COBEPIICHUU MPECTYIUICHUM, B
TOM YHCJIE:

- T0J03peBaeMble UM OOBHUHSEMBbIE B COBEpPUICHUU MPECTYILUICHUH,
3aKJIIOYEHHBIE TOJ] CTPA)XKy IO YTrOJIOBHBIM Ji€JIaM, NMPUHSTBIM K IPOU3BOACTBY

opraHaMiu n03HaHUA U CICACTBUA,

1 06 yrBepxnenun IToN0KEHNS O CIEICTBEHHOM H30JIATOPE YTOJTOBHO-HCIOTHUTENEHON CUCTEMBI
: [Ipuxaz Muntocra P® ot 25.01.1999 r. Ne 20 (pea. ot 05.03.2004 r.) // Poccuiickas razera. — 1999. - Ne
172; Poccuiickas rasera. — 2004, - Ne 128.

2 O cozep:KaHUU TOJ CTPakel T0J03PEBAEMBIX U OOBUHSEMBEIX B COBEPIIEHMH MPECTYILICHHH :
(denepanbHblil 3aKkoH Poccuiickoit @enepanyu ot 15.07.1995 r. Ne 103-®3 (pen. or 28.12.2016 r.) //
Poccuiickas rasera. — 1995. - Ne 45; Poccuiickas razera. — 2016. - Ne 65.





- OOBUHSIEMBIC B COBEPIICHUU TPECTYIUICHUH, 3aKIIIOUCHHBIE TI0JT CTPaXKYy,
VTOJIOBHBIC J€a, B OTHONIICHWH KOTOPHIX MPHUHATHI K IPOU3BOACTBY CyJdaMHU
(moncynumele);

- OCYXJIEHHBIC II0 YTrOJIOBHBIM JieJlaM, B OTHOIICHHH KOTOPBIX
OOBHHHTEIILHBIC TIPUTOBOPHI HE BCTYIHIIN B 3aKOHHYO CHITY;

- OCYXKJICHHBIC, PUBJICKaeMbIe K OTBETCTBEHHOCTH IO JIPYTUM YT OJIOBHBIM

JieIaM, B OTHOIIICHUH KOTOPBIX B KAYECTBE MEPHI MMPECEUCHHSI IPUMEHEHO

3aKJTFOYCHHE TI0]] CTPAXKY.

2. CBuaeTEeNH U MOTEPIICBIINAE U3 COCTAaBa OCYXKJICHHBIX, B TOM YHCJIC:

- OCYXJICHHBIC K JIMIICHHIO CBOOOJBI C OTOBIBAHMEM HaKa3aHUSI B
MCIIPABUTEIIBHON KOJIOHWH WJIM BOCIUTATEILHOM KOJIOHMH, ocTaBieHHbIe B CHU30
B CBSI3M C IPOM3BOJCTBOM CJICJICTBEHHBIX JICHCTBHUU MO JICNy O MPECTYIUICHUH,
COBEPIIICHHOM JPYTHM JIUIIOM;

- ocyxneHHble, ocTaBieHHble B CM30 mo ompenencHuIo cyla B CBS3H C
y4acTHEM B CyJIcOHOM pa3OHpaTeNIbCTBE IO JIeNy O MPECTYINICHUH, COBEPIICHHOM

JPYTUM JIUIIOM.

3. OcyXaeHHBIC K JIMIICHUIO CBOOOJBI M CMEPTHOM Ka3HH, MOICKAIIHEC
rnepegaye KOHBOIO IS ATATMPOBAHUSA K MECTY HazHAa4yeHHUs .

B CHU30 otObpBatoT yrojloBHOE HaKa3aHWE B BHUJE JUIIECHUS CBOOOIBI
OCYXKJICHHBIC, OCTABJICHHBIC [IJI1 BBHINOJHEHUS PpabOT 1O XO3SHWCTBEHHOMY
00CITy>KMBaHHIO ATOTO yUpekaeHus. VcromHenne nHbIX BUI0B Hakazanus B CU30
3anpenaercs?.

Ocobennoctu aestenbHocT CU30 ompenensroTcss 1easIMU W 3aJladyaMu,
CTOSIIIIUMU TIEpe] HHMH, a TakKKe CICeIU(PUKOW OOBEKTa YIPABISIONIETO
BO3JIEHCTBUS M HOPMATUBHBIM PETYIUPOBAHUEM.

OcuoBupiMu 3amadyamu CU30 B coorBerctBuu ¢ Ilomoxenuem o CU30

SABJIAROTCA

! Carapsan A.B. CreficTBeHHBIN M30/19TOp — MOMy(GyHKIIMOHANBHOE Yupexaenue cuctemsl ®CHUH
Poccun / mog pen. A.B. Carapsin / Kypnan «3akon u mpaso». — 2014. - Ne 12. — C. 65-70.
2 Tam xe. — C. 65-70.





- CO3JIaHHM€ YCJOBUM, HUCKIIOYAIOUIMX BO3MOXKHOCTb MOJ03PEBAEMbIM U
OOBUHSIEMbBIM, COJEPKAIIUMCS IO CTPa)Kel, CKPBIThCSA OT CIEJCTBUS WIH CyJa, a
OCY>KJICHHBIM K JIUIIEHUIO CBOOOBI U CMEPTHOM Ka3HU YKIOHUTHCS OT OTOBIBAHUS
HaKa3aHus;

- OCYIICCTBJIEHHUE MeEp, MPENSITCTBYIOUIMX TMOMBITKAM TO0JI03PEBAEMBIX H
OOBHUHSIEMBIX TTOMENIATh YCTAHOBJICHUIO UCTUHBI [0 YTOJIOBHOMY JIEIY;

- o0ecrneueHune mnpaBomnopsaka U 3akoHHoctn B CHU30, Oe3omacHOCTH
MO/JI03PEBAEMBIX U OOBUHSIEMBIX, a TakKXKe IepcoHana, JODKHOCTHBIX JIMI[ H
rpaxan, Haxoasuxcs Ha Tepputopun CU30;

- o0ecrieueHre coOJIIOICHUS TIPaB U 3aKOHHBIX HHTEPECOB T0I03PEBAEMBIX U
OOBHHSEMBIX;

- opranuzamnus km3HenesrenbHoctn CHU30, a Ttakxke pa3BUTHE U
YKpeIIEHHE Ero MaTepHalbHO-TEXHMYECKO 0a3bl U COLMaNIbHON cdepsl’.

VkazanHuble 3agad peanusyrorcs nepcoHaiom CHU30 mocpeactBom
OCYIIECTBIICHUS ()YHKITUH, TIIABHBIMU U3 KOTOPBIX SIBJISTFOTCS :

1. mpuem mom03peBaeMbIX U OOBHHSAEMBIX, pa3MelleHne UX M0 KaMepaMm B
COOTBETCTBHH C YCTAHOBJICHHBIMH HOPMaMH U TPEOOBAHUSIMH;

2. OXpaHa MO0I03pEeBaEMbIX M OOBHHSIEMBIX U HAJ30D 32 HUMU;

3. obecrieyeHUE U3OJIALIAN;

4. BBISBJIICHUE, TPEAYNPEKICHUE U IPECCUCHUE MPECTYIUICHUNW U JIPYrux
MIPaBOHAPYIIICHUI CO CTOPOHBI T10/103PEBAEMBIX 1 OOBHHSIEMBIX;

o. obecrieueHne YCTaHOBJIEHUS u MO AEPKAHUS TopsiJIKa,
pernmamentupoBanHoro IlpaBuiamu BHyTpeHHero pacnopsiaka (manee - IIBP)
CHU30 (nanee — I[IBP CU30)?;

6. TIpeoCTaBICHUE TOMEIICHHS, PAacHoJIOKeHHBIX Ha Tepputopuu CHU30,
000Opy/IOBaHHBIC [IJII TIPOBEACHUS CIICIMAIBHBIX CJCIACTBCHHBIX JICHCTBHM,

aMOyJIaTOPHBIX CYJ€OHO-TICUXUATPUUECKUX U IPYTUX IKCIEPTU3;

! Byropun JI.E. [ToHaTHe pexuMa cofepKaHus TI0J CTpaXkel Il B CIeJCTBEHHBIX H30JIATOPax /
non pen. [.E. Byropun // Kypnan «YronoBHo-ucnonHutenbHoe paBoy. - 2009. - Ne 7. - C. 39-42.

2 O6 yTBepKIEHHMM MNPaBHJ BHYTPEHHErO pACIOpSAKA CIIEACTBEHHBIX H30IATOPOB YIOJOBHO-
HCIOTHUTENBHOM cucTeMsl : [Ipukaz Munuctepcrsa roctuunu Poceniickoit @enepannu ot 14.10.2005 r.
Ne 189 (pen. ot 12.05.2017 r.) // Poccutickas razera. — 2005. - Ne 26; Poccuiickas razera. — 2017. - Ne 72.
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/. OCYHIIECTBIECHHUE BBIBOJA IOJ03PEBAEMBIX M OOBUHSAEMBIX M3 KaMmep K
cJe0BaTeNsIM, TPOKYypOpaM, UHBIM JIMIaM, UMEIOIIUM MPAaBO BbI30BA, a TAKKE Ha
CBUJIaHMS C 3AIIUTHUKAMH U UHBIMU JIUI[AMU;

8. OCyllecTBIIEHNE KOHBOMPOBAHUS MOJ03PEBAEMbIX U OOBUHAEMBIX BHYTPH
CH30, npu BbIBO/IE OCYKJIEHHBIX Ha X034iCTBEHHBIE paboThl 3a npeaensl CU30,
IpU  JIOCTaBKE JIMI], OEXaBIIMX U3-TIOJ OXpPaHbl, MpPU TOMEIICHUH JIUII,
copepxkamuxcss B CU30, B MeOUIMHCKOE YYpeXkKJACHUE M TPU JIOCTAaBKE Ha
KEJIE3HOJOPOKHBIE CTAaHIIMU, MIPUCTAHU, B adPOTMOPTHI U 0OpaTHO jisi oOMeHa C
Kapayjaamu, OCYIIECTBIISIIONIUMHU 3TaTMPOBAHKE M0 IJIAHOBBIM MapIlIpyTaMm;

9. ocBOOOXEHNE W3-TIOJI CTPAKU JIMIl, B OTHOIIEHWU KOTOPBIX BBIHECEHO
COOTBETCTBYIOIIIEE CyAEOHOE pellieHrue, IOCTAaHOBJIEHUWE OpraHa JIO3HAaHWUS,
CJIeIoBaTelNsl WM MPOKYPOPa, UCTEK CPOK COJIEPIKAHUS TOJT CTPAXKEH, COCTOSIIUCH
aKThl 00 aMHHCTHHM WJIA TOMUJIOBAHMHM JTMOO MCTEK Ha3HAYEHHBIM MPUTOBOPOM
CPOK OTOBIBAHMSI HAKA3aHUS B BUJIE JIMILIEHUSI CBOOOIBL;

10. opraHuzamusi W TPOBEJCHHE MEPONPHUSATUNA 10 00ecleueHuto
6e3onacHoct CU30 u coOm101eHNI0 peKUMHBIX TpeOOBaHUN Ha MpUIIeTaoen K
HEMY TEPPUTOPUU;

11. ocymecTBieHre MaTepUaIbHO-OBITOBOTO U MEIUKO-CAaHUTAPHOTO
oOecrieueHue MoA03pPEeBACMbIX U OOBUHSEMBIX B COOTBETCTBUHM C TPeOOBaHUSIMHU
TUTUEHBI, CaHUTapUM, 3aKOHOJATEIHLCTBOM 00 OXpaHE 370pOBbs TpaXIaH H
HOpMaMH, YCTAaHOBJIECHHBIMH 3aKOHOAATEILCTBOM Poccuiickon deneparuu;

12. wWcmonHEeHWE YTrOJOBHOTO HaKa3aHWsA B BUJAC JIMIICHHUS CBOOOIBI B
OTHOLLIEHUH KATETOPHUM OCYXKIEHHBIX;

13. ocyuiecTBiieHME MPOBEACHUS ONEPATUBHO - PO3BICKHBIX MEPONPUATHN B
CH30;

14. co3manne HEOOXOIUMBIX YCIIOBUI i 00€CIeUeHusl TpaB U 3aKOHHBIX
MHTEPECOB MOJ03PEBAEMBIX U OOBUHSIEMBIX;

15. npuBiedyeHue MOAO3pPEBAEMBIX U OOBHHSEMBIX K TpyAy Ha
npou3BoJicTBe, opranuzoBaHHoM B CH30, obecneumBas HMX MaTepUajIbHYIO U

MOpPaJIbHYI0 3aMHTEPECOBAHHOCTh B PE3yJIbTaTaxX TPYA;





16. [IPOBEJICHUE KYJIbTYPHO-BOCIIUTATEIbLHON paboThI c
HECOBEPILECHHOJIETHUMH MOJ03PEBAEMBIMU U OOBUHIEMBIMH, CO3[a€T UM YCIOBHS
JUTSL IOJTyYEeHUsT OOIIETO CpeHero 00Opa3oBaHus;

17. ocymectBieHHe OKCIUlyaTaluud 3JaHUN, COOPYXEHUH, CHUCTEM
MHXEHEPHOro obecneueHus u xxuiuiHoro gpouga CU30;

18. mpoBeneHuEe ONEPAaTUBHO-PO3BICKHBIX MEPONPUATHNA B  NOPSJKE,
pEelyCMOTPEHHOM 3aKOHOM; OKa3aHHE COJECUCTBHS OopraHaM U MOJPA3CICHUSIM,
OCYIIECTBIISIIOIIIUM  ONEPATUBHO-PO3BICKHYIO  JESTENbHOCTh, B  IPOBEACHUU

COOTBCTCTBYIOIIIHUX MCPOHPHHTHﬁ B OTHOIUICHUU JIHI[, COACPKAINHXCA TI0O

CTpaxxeu;
19. OCYIIECTBIICHUE (bMHAHCOBO-XO3SIICTBEHHBIX MEpOIPUATUH,
o0ecnevnBaroInux KUA3HENIEATEIbHOCTh YUPEXKACHUS, 51 BEJICHUE

COOTBETCTBYIOLIETO AEIONpPOM3BoACTBAl,

Taxkum 00pa3zom, MOXHO ciaenath BbiBOjA, uTo CHU30 — 310 yupexaeHus,
npeaHa3HAuYCHHBIC  JUUII  COJEp)KaHUsl  IMOJ03PEBAEMBIX W OOBHHSEMBIX,
OCYXKJICHHBIX B COBEPIICHHHU MPECTYIJICHU, B OTHOIICHUU KOTOPHIX B KAayeCTBE
MEphl TPECCUCHHs TPHUMEHEHO 3aKIIOUCHHE II0J[ CTPaxy, IS HUCIIOJTHCHUS
YrOJOBHOTO HaKa3aHWS B BHUJC JUIICHUS CBOOOJBI B OTHOIICHHH OCYXKJICHHBIX,
OCTaBJICHHBIX JUIS BBIMOJHEHUS PabOT MO XO3SHWCTBEHHOMY OOCIIY)KHBaHHIO, a
Tak)k€ B OTHOIICHUH OCYXICHHBIX Ha CpPOK HE CBBIIIC IIECTH MECSAIICB,
octaBiieHHbIX B CU30 ¢ ux nuceMeHHOro coryiacus. OCHOBHBIMU MPUHIIUTIAMHU
opranuzaiuu nesteabHocTd CHU30  sSBISIIOTCS: 3aKOHHOCTbB; CIIPABEIJIMBOCTD;
MPE3yMIIIKS HEBUHOBHOCTH; PAaBEHCTBO BCEX Ipak/iaH Mepej 3aKOHOM; T'YMaHU3M

" YBAXKXCHHUC YCJIOBCYCCKOI'O JO0CTOMHCTBA.

! Masnos I1.A. Cucrema byHkumii cencTBenHOro usonartopa / no pen. I1.A. Tasmos // XKypuan
«Yenosek: npectyruieHue u Hakazanue». — 2014. - Ne 2. — C. 95-99.
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1.2. IIpaBoBoe peryanpoBanue aesiteabHocTd CU30, kak yupexaeHui

HCHOJHAKIINX HAKA3aHHUE

[IpaBoBas pedopma mpenycMaTpUBaeT COBEPILICHCTBOBAHHE JAESITEIBHOCTH
MPaBOOXPAHUTENbHBIX ~ OpPraHOB,  YYPEXKIEHUH  YrOJOBHO-UCIIOIHUTEIbHOU
cuctembl (nmamee — YMWC) B menom u B yactHoctH CU30 kak »3jiemMeHTa
rocynapctBeHHoro Mexanuzma. YHUK P® B cr. 74 3akpenun mnepedeHb
UCIIPABUTENBHBIX yupexJeHui (ganee - MY), B KOTOpbIX OTOBIBAIOT HaKa3aHUE B
BUJC€ JMIICHUS CcBOOOABL.. MMu  ABISIIOTCS  HUCIPaBUTENbHBIE  KOJOHHH,
BOCIIUTATENIbHBIC KOJIOHH, TIOPbMBI, JICUSOHBbIE HCIPABUTEIIBHBIC YUPEKICHUS, a
TaK)Ke CJIEICTBEHHbBIE N30SI TOPHI.

CU30, kpoMe OCHOBHOM (YHKIIMU COJEpXKAHUA IOJ03PEBACMBIX M
OOBHMHSICMBIX TI0JT CTPA)KEH, BBITIOJHSIOT (YHKIIUUA UCIIPABUTEIBHBIX YUPEKICHHM
B OTHOIIEHWH OCYKJICHHBIX, OCTaBJICHHBIX JISI BBINOJHEHUS pPaboT TIOo
XO3SIICTBEHHOMY ~ OOCHY>KMBaHWIO, M TIpU HEOOXOJUMOCTH IPOU3BOACTBA
IPOIECCYAIbHBIX IEUCTBHM, K KOTOPHIM 3aKOH OTHOCHT:

1. MpOU3BOACTBO CIEACTBEHHBIX JIEUCTBUM C y4aCTHEM OCYXIACHHOTO IO
JIeJTy O MPECTYIUICHUU, COBEPIICHHOM JIPYTUM JIUIIOM;

2. ydacTue OCYXKJICHHOTO B CyIeOHOM pa3OupareiabCTBe IO JIeNy O
PECTYIUICHUH, COBEPIIICHHOM JIPYTUM JIMIIOM;

3. mpUBJIEUYEHUE OCYKJICHHOTO K YTrOJIOBHOW OTBETCTBEHHOCTH MO JIPYrOMY
JIeNTy, €CJIM B OTHOIICHUH HETO n30paHa Mepa MpeceyeHus B BUJIE 3aKIFOUCHUS TTO]
crpaxy’.

OcyxaeHHbIe K JIUIIEHWUI0 CBOOONBI, B OTHOIICHHH KOTOPBIX MPUTOBOP
BCTYNWJI B 3aKOHHYIO CHJIy, TIO OOImIeMy MpaBuily OTOBIBAIOT HakazaHue B MUY
COOTBETCTBYIOLLIEIO BHJA pexuma. B psae ciydaeB BO3HHKAET HEOOXOAMMOCTH
octaBieHusi ocyxjaeHHoro B CU30, HecMOTps Ha TO, YTO CyJ ONPENEIU eMy B

MIPUTOBOpPE OTOBIBAHME HAKa3aHUS B UCTIPABUTEIBHON KOJIOHUH.

! Cmupnos JI.b. Vcnonnenue numenns ceo6oasl B CU30 U TIOPHMAxX B OTHOIIEHHH OCYKIEHHbIX,
OCTaBJICHHBIX U1 XO03siiicTBeHHOro oOcmyxkuBanus / moxn pexa. JI.b. Cmupnos // XKypHan «BectHuk
Cankr-IlerepOyprckoro yausepcutera MB/I Poccumn». — 2007. - Ne 3. — C. 68-78.
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Cr. 77 YUK P® npemycMaTpuBaeT OCTABICHHUE OCYXICHHBIX K JIUIICHUIO
cBo0oapl B CU30 wiu tiopbme. B 4.l Bhllieyka3aHHOM cTaThbu roBopuTcs: «B
MCKITIOUUTEIBHBIX CIy4dasX JULA, BIEPBbIE OCYKIEHHBIE K JUILIEHUIO CBOOObI Ha
CPOK HE CBBIIE 5 JET, KOTOpPhIM OTObIBAHWE HAaKa3aHWs Ha3HAYE€HO B
UCIIPaBUTEIbHOW KOJIOHMM OOIIEro pexuma, MOryT OBITh € HMX COIVIacus
OCTaBJICHbI B CJIEICTBEHHOM H30JISITOPE WUJIM TIOPbME JUIsl BBINOJHEHHUS PaldOT Mo
X03siiicTBEHHOMY oOciykuBanuto». OctaBienue ocyxiaeHHoro B CU30 nansa
BBIMOJHEHUSI PA0OT MO XO34MCTBEHHOMY OOCTY>KHBAHHMIO CBSI3aHO C TE€M, YTO Ha
JaHHYI0 paboTy TPYJHO HAWTH BOJBHOHAEMHBIX PAaOOTHHUKOB. B OCHOBHOM 3TO
Tsokenast ¢puznueckas padota (pa3gaTyuky MUILK, pa3HOpabovre), HeMPEeCTIKHAS
U MaJooIIauynBaeMas.

OCHOBHBIM HOPMATUBHO-TIPABOBBIM ~ aKTOM  PETYJHPYIOIIUM  TOPSIIOK
OpraHu3allid COJEP)KAHMSI TMOJ03PEBAEMBIX M OOBHMHSIEMBIX B COBEPIICHHUH
npectyrmieHus siBisiercss DenepanbHbiii 3akoH Ne 103 «O coxpepkaHuu MO
CTpakei TO0JI03pEBAaEMbIX U OOBHHSEMBIX B COBEPIICHHUU MPECTYIICHUN», B
KOTOpPOM TPECIEAYIOTCS OCHOBHBIE 3a/laud, LEJIW, MNPUHLUIBI OpraHu3alHu
NEATEIbHOCTH  JAHHOTO  yupexkjaeHus. Takke B JaHHOM  JIOKYMEHTE
IPEAYCMOTPEHBl BHUJIBI MECT COJEpkKAHUS [aHHBIX KAaTErOpUil JHI, B HHBIX
YUPEKICHUSIX MPECIEAYIOINX OCHOBHYIO 1IEb, KOTOpYIo noapazymeaetr CU30,
npecieyeT TakKe OCHOBHBIE MpaBa, 00s13aHHOCTH MOJ03PEBAEMBIX U OOBUHSIEMBIX
U ux obecrieyeHune. BxiroyaeT B ceOs1 MEpbl CTUMYIHUPYIONIUE MTOBEICHNE TaHHBIX
JML, ¥ OTJEIbHOW IJ1aBOM MPETyCMOTPEHO OCHOBAHUE U IMOPSIOK OCBOOOKIEHUS
MOA03PEBAEMBIX U OOBUHSEMBIX.

Takum 00pa3zoM, MOXKHO CKa3aTh, YTO JAHHBIM HOPMATHUBHO-IIPABOBOM AaKT,
peryaupyeT TOJIHYIHO OpraHU3alyi0 JACSATEIbHOCTA JaHHBIX YUPEKICHUU C
MoMeHTa noctyrieHus iuna B CU30, 10 MoMeHTa ero 0CBOOOXKIEHHUS.

MOXHO OTMETUTh U TaKUE CIEUUAJIbHbIE MOMEIIEHUS, (PYHKIIMOHUPYIOIINE
B PEKUME CJIEICTBEHHBIX U30JATOPOB, KOTOPHIE PACIIONIOKEHBI B UCIIPABUTEIbHBIX
YUPEKICHUSIX, MX JAeATeabHOCTh moakpemsiercs ®3 Ne 103, a Takxke uHx

opraHu3anus JesaTeIbHOCTh ycTaHoBiIeHa B 3akoHe Ne 5473-1 «O06 yupexaeHusax
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M OpraHax, MCIIOJHAIOMINX YI'OJIOBHBIC HAaKa3aHWsI B BUJIAC JIMIICHUWA CBO6OI[BI»1 B

ct. 5.1 «Mcnonb3oBaHuE YUPEXKACHUM, WCHOMHAIONIMX HAKa3aHus, s
COJIEp>KaHUsI TIOJT CTPaXKEH MOJ03PEBAEMBIX U OOBUHSIEMBIX).

OcHoBoii  opranmzaumu  AesrenpHocTh CHU30  kak  yupexIeHHUs
WCIIOJHSIONIETO HaKa3aHWE B OTHOIICHUH OCYXICHHBIX K JIMIIEHUIO CBOOOJIBI
apigercs [lpuka3 MunucrepcrBa toctunuu oT 25.01.1999 roma Ne 20 «OO0
yTBepxkAeHun  [lomoxkeHus 0  CIEJACTBEHHOM  HU3OJSTOPE  YrOJOBHO-
UCTIOJTHUTEILHON CUCTEMB» B KOTOPOM 3aKpEIJICHO OCHOBHOE TIOHSTHE
CJICJCTBEHHOTO  HW30JIATOpa, KOTOpoe OBLIO TMPHUBEACHO paHee, TakkKe
NEPEUYHUCISIIOTCST  KaTETOPUM  JIUI, KOTOPbIE MOTYT COAECPKAThCA B JaHHOM
YUPEKIESHUU ATO JIUIA, B OTHOIIEHUH KOTOPBIX M30paHa Mepa MPeceueHUs B BUC
3aKJIIOUEHMs TI0JT CTPaxy, JIMila, ocTaBlieHHbIe 00 mepeBeneHHbie B CU30 u3
WY nns ygacTust B CleICTBEHHBIX IEUCTBUAX, a TAKKE OCYKJICHHBIC, OCTABJICHHBIC
JUTSL BBITIOJTHEHHS pa0OT MO XO35SHUCTBEHHOMY OOCITY>KMBAHHUIO 3TOTO YUPEKICHUS,
U OCY)KJIEHHBIE Ha CPOK HE CBBILIE IIECTH MecsueB, ocTaBieHHble B CU30 ¢ ux
NUCbMEHHOro corjacus. McmonHeHue uWHbIX BUAOB Hakazanus B CHU30
3amnperaeTcs.

Takum oOpa3zoM, MOKHO clieJaTh BBIBOJ, YTO HOPMATUBHOE PETYIUPOBAHUE
no opranuzanuu jaestenbHocTd CHU30 B momHOM 00beMe  3aKperuieHO
3akoHOJaTeNbHO. Ecniu u mpecienyroTcesi Kakue-In0o He TOYHOCTH WIHM B IUIAHE
HEMPAaBOMEPHOI'O PETryJIMpPOBAaHUS, TO HM3MEHEHHUS NPOUCXOASIT B IPaBOBOM
MIOJIOKEHHUH TTOJI03PEBAEMOTO WIIM OOBUHSIEMOT0, TaK KaK yYeHbIE CUYUTAIOT, YTO B
CU30 nHe cobmromaroTcsl mpaBa JaHHOM KAaTeTOpUM JIWI[, HO CYUTAEM, YTO HET
HEOOXOIMMOCTH BHOCHUTh HW3MEHEHHS, TaK KaKk HOPMAaTUBHO Bce cQepbl

KU3HEIEITEIBHOCTH B ITIOJTHOM MEPE YPETyJIUPOBAHBI,

1 06 yupexmennsax u opranax, UCHONHSIONMIX YIONOBHbIE HAKA3AHUS B BHJIE JTUIICHHS CBOOOIHI :
3akoH Poccutickoii @enepammu ot 21.07.1993 r. Ne 5473-1 (pen. ot 28.12.2016 1.) // Poccuiickas rasera.
—1993. - Ne 132; Poccuiickas razera. — 2016. — Ne 43,
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I'TABA 2. ITPABOBOE ITOJIO’KEHUE JINL, COAEPKAIIUXCSA B
Cun30
2.1.1TopsaA0K ¥ yCJIOBHS COAECPKAHUSA OCYKACHHBIX, OCTABJIECHHBIX JJIA

X03SICTBEHHOI 0 00C/IY’KMBAHMS

CU30 npencrapisieT coboi yupexaeHue 3akpbiToro Tumna. OcyXIeHHBIC
XO3SIICTBEHHOTO 00CyKuBaHus (fanee — «xo300ciayru») B CU30 npupaBHEHBI K
KaTerOpuM OCYXICHHBIX OTOBIBAIOIMIMX HAKa3aHUE B KOJIOHUSIX OOIIETO peXuMa.
CBOI0O OCHOBHYIO YaCTh BpPEMEHHM OCYXJICHHbIE «X0300CIIyru» MPOBOJIAT Ha
TEPPUTOPUU PEKUMHBIX KOPITYCOB, TO €CTh B 3aKPBITHIX TOMEIICHUSX.

Kak mnpaBwio, OCYXJIEHHBIX K JIMIICHUIO CBOOOJbI, OCTABICHHBIX IS
paboThl 1o Xo3sicTBeHHOMY obOcnyxuBanuio CU30, pazmenaroTcss B OTAEIBbHBIX
MOMEIIEHUAX, HCKIIOYaroee CBOOOJHBIM M MPSAMOM JOCTYNl K PEKUMHBIM
KOpIycaM M KamepaMm, re cojaepxarcs oOBuHsemble M momo3peBaembie CU30.
CreneHp M30SUUM MPU UCIOJIHEHUU YTrOJOBHOTO HAKAa3aHUS B BUJE JIMILICHHS
cB000pI B ycnoBusix CU30 B HECKOJIBKO pa3 MPEBOCXOJUT CTENEHb U30JSIUU B
YCJIOBUSX UCIIPABUTENBHON KOJIOHHH ',

ITo cpaBHenuto ¢ kosoHusMu B CHU30 nHaOmomaroTcs CyleCTBEHHBIE
OTIIUYMS B DJIEMEHTAX PEKUMa OTOBIBAHUS HAKA3AHMSI JIMIIAMH, IPUBJICYCHHBIMU K
XO3SIICTBEHHOMY OOCIIYKHUBaHUIO, B CTOPOHY OOBEKTUBHOTO YCHJIEHHS B HHUX
KapatenbHOro coaepkanus. OcyxneHHble, ocTtaBieHHele B CHU30 s
BBITIOJTHEHUS Pa0OT TIO0 XO3SHCTBEHHOMY OOCTY)KHBAaHHUIO, COJEPKAThCS Ha
YCIIOBUSX, MPEAYCMOTPEHHBIX N7l KOJMOHUHU obOmiero pexxkuma (4.3 cr. 77 YUK
P®). CnenoBarenbHO, CHUCTEMA PEKHUMHBIX TpeOOBaHMM, MpUMEHsEMas K
OCY’KJICHHBIM, OTOBIBAIOIIMM HaKa3aHWE B KOJOHUU OOLIEr0 pexuma, TOJIKHA
OBITh UACHTHYHON M TIO OTHOIICHUIO K OCYKJIEHHBIM, 3aHATHIM XO3SHCTBEHHBIM

obocimyxkuBannem CU30. Otnudmne JOMKHO MPOSBISATHCS JIMIIDb B TEX DJIEMEHTAX,

! Cmupnos JI.B. Vicnonuenue nuutenns cBo6oas B CU30 U TIOpbMax B OTHOIIEHWH OCYKIEHHbIX,
OCTaBJICHHBIX U1 XO03siiicTBeHHOro oOcmyxkuBanus / moxn pexa. JI.b. Cmupnos // XKypHan «BectHuk
Cankr-IlerepOyprckoro yausepcutera MB/I Poccumn». — 2007. - Ne 3. — C. 68-78.
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KOTOpbIE MPsMO yKa3aHbl B 3akoHe (4.3 c1. 77 YUK P® — npenocraBnenue mnpasa
Ha €KeHEBHYIO IIPOTYJIKY HPOI0ILKHTEILHOCTRIO ABa Yaca)’,

OcyxneHHble B UCIIPABUTENIBHON KOJIOHUU OOLIEro pexuma COAEp)Karcs B
oomexutusix, a B CU30 — B He3zanupaembix kamepax. [IpaBuna obGopynoBanus
KaMep OOBEKTUBHO CO3[AI0T YCJIOBHS 00Jiee CTPOroil M30JSILUU OCYXKICHHBIX.
0oJyee TOro, OCHOBHYIO YacTh BPEMEHHM OCYXJCHHBIE IMPOBOAST B PEKUMHOU U
xo3stiictBeHHON  30He  CHM30, moOCKOmbKY  371€Ch  COCPEIOTOYMBAIOTCS
NPOU3BOJICTBEHHBIE W JKWIbIE KOPMYyCa, KyXHS, CKJIabl, OBOILEXpaHWIUIIE,
XO3SIIICTBEHHbIE MAaCTEPCKUE U Ipyrue BcroMmoraTelbHble noMeneHus. CkazaHHoe
CBUJIETENILCTBYET O TOM, YTO CTENEHb M3OJALMHU MPHU HCIOIHEHUH YTOJOBHOIO
Haka3aHus B BUjE JUlIeHHUS cBOOOoAbI B ycinoBusix CHU30 mpeBOCXOIUT CTENEHb
M30JIAIIMK B YCIOBHSAX HCHIPABUTEIFHON KOJOHUKZ,

Henw3s He cormacuThCsi ¢ TeM, YTO MPABOBOE TMOJOXKEHHE OCYKICHHBIX,
00ycIoBJIEHHOE TpeOOBaHUSIMU peXuUMa B Ipoliecce OTObIBaHMSI Ha3HAUEHHOTO
HaKa3aHUs, MOXET BapbUPOBATHCS KaK B JIYUIIYI, TaK M B XyIIIyK CTOpOHY. B
cepeuHe NpOoILIOro Beka Obula cozgaHa [IporpeccuBHas cucTtema HMCHOTHEHMS
HaKa3zaHus, KOTOpasi PEeANoIaraeT U3MEHEHHE YCIIOBUM OTOBIBAHUS OCYXACHHOMY
HaKa3aHUs B 3aBHCHUMOCTHU OT €ro noBeAcHus. MI3MeHeHrne npaBoBOro MOJIO0KEHHUS
OCYXKJIEHHOT'O «X0300CITyry» CACIaHO JJIs TOTO, YTOOHI:

- BO-TIEPBBIX, CTUMYJIMPOBATh UX KEJIAHUE BCTaTh HA IIyTh UCIIPABICHUS;

- BO-BTOPBIX, IPOU3BOAUTH PECOLUATN3ALUIO;

- B-TPETbUX, BO3JCHCTBOBATh Ha HUX, YTO ObI HE OBLJIO COBEPILEHO HOBBIX
IpeCTYIUICHUH MIIM IPOTUBOIPABHEIX JeHCTBHIL.

{151 ocykIeHHBIX, 0TObIBatouX Hakazanue B C30 oTCyTCTBYIOT CTpOrue

YCI10BHA OTOBIBaHMS Hakazanus. B ClIydac Ipu3HaHUA OCYKXACHHOI'O 3JIOCTHBIM

! Pa36upun B.B. McnonHeHne HAaka3aHUs B MCIPABUTENBHBIX KOJTOHHAX OOIIEr0 PEXHMA : JIHC.
kaH[. ropu. Hayk: 12.00.08. — Pszans. — 2001. — C. 48.
2 Tam xe. — C. 48.
JlaBepprueBa C.A. OcoOeHHOCTH OTOBIBaHMS HaKa3aHUS B OTPAAAX XO3AHCTBEHHOTO
o0CITy>)XKMBaHHs CIENCTBEHHBIX u3omsitopoB / mon ped. C.A. JlaBeperueBa // XKypHan «AKTyallbHBIC
poOIeMBbl AESTENFHOCTH YTOIOBHO-UCIIONHUTENbHON cucTeMb». — 2017. - Ne 2. — C. 10-13.
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HapymureneM, HadaabHUK CHU30 BBIHOCUT MOCTAHOBIEHHUE O MEPEBOJAE JAHHOTO
OCY’KJIEHHOT'O B UCIIPABUTEIbHYIO KOJIOHHIO.

Ilepen TeM Kak CyJ BBIHECET CBOE PELICHUE, IOJ03PEBAEMBIE HAXOMIITCS B
CU30, ecnu Obuta BEIOpaHa Mepa MPECEUEHUs] B BHUJE 3aKIIOUCHHUS MO CTPAXKY.
ITocne Toro, Kak CyJ OrjacuT CBOE PEIICHUE U HA3HAUYNUT HAKA3aHUE, OCYKICHHBII
MOXET OTIMPABUTHLCS B MECTa OTOBIBAHUS HaKa3aHUs, JTUOO OCYXKIACHHBIA MOXKET
otObIBaTh HakazaHue B CHU30 BbINONMHSAS XO3sICTBEHHBIE paboThl. OCYXKIECHHBIN,
KOTOPBIM 71l MOJIOKUTENbHBINA OTBET, UTOOBI OCTAaThCS B U30JSTOPE, 1aJIe€ MOKET
OPUHITH COBEPLIEHHO JApPYroe pelieHHe M TOociHaTh MUCBMEHHYI0 MpPOCKOY
NIEPEBECTH €r0 B UCIPABUTEIBHYIO KOJOHHUIO OOIETO PEeKUMA ISl TOCTIEAYIOIIEro
OTOBIBaHMS  HaKa3aHWsA. AJMHHUCTpAIlMs TaKOro YYPEXKICHHs  00s3aHa
paccMOTPETh JAHHOE MPOIICHUE U yIoBIeTBOPUTH ero. Eciu CU30 Hyxnaercs B
paboumX, TO IPU TAKOM YCJIOBUH OCYKJIECHHOE JIULO OCTABISIOT Tam’.

OcCyXIeHHBIX TMPUBIEKAIOT K TakuM paboTaM B CBSI3M C TEM, YTO
noJio3peBaeMble U OOBHUHsAEMbIEe, KOTopble HaxozsaTcs B CU30, mpuBiekaTh K
NoJIOOHOW  JeATEeTbHOCTH HeNb3s. KaTeropudecku 3ampenieHo MpUBIEKATh
OCYXKJEHHBIX K padore B cnenortnenax CHU30  (doromaboparopum,
PAaOUOTPAHCISIIIUOHHBIE Y37IbI) W MO PEMOHTY OJKCIUIyaTalluM WHKEHEPHO-
TEXHUYECKUX CPEICTB OXpPaHbl, CUTHAIM3AUUU U CBSI3H. OCYKICHHBIE HMEIOT
IpaBO Ha NPOTYJIKYy B TEYEHUE JBYX YacOB Kaxabld JAeHb. IIporynounsie
TEPPUTOPUHU CHAOKEHBI CKaMEHKaMU U OCHAIIEHbl HaBecaMu OT noxas. [Iporynku
MPOBOJSITCS. B CBETI0€ BpeMsi CyTOK. OTMEHSIOT MPOTYJIKY OCYXKIEHHBIX TOJBKO
Bpaun. XozsicTtBeHHbIMU paboramu B CHU30 3aHMMAIOTCS OCYKIEHHBIE HE
3aBUCUMO OT IMOJOBOM MNPHHAIJIEHKHOCTH. TakoM TpyHd OIUIAYMBAETCS, W IOCIE
BCTYILIEHUS IIPUTOBOPA B CHITy CTaX 3aHOCUTCS B TPYJOBYIO KHIKKY>.

X034iCTBEHHOE OO0CITy’)KMBaHUE BKIIOYAET B €0l MBIThE MOCYIBI, YOOPKY

MOMEIIEHU, TOTOBKY M pa3iady e/bl, IPOBEJACHUE PEMOHTHBIX pabOT M T.I.

! Hewaepa E.B. OpraHu3aliMOHHO-TIDABOBBIE ACTEKTHI HCIOJHEHHS HAKA3aHMS B OTHOLIEHHH
OCYXJIEHHBIX, COJEPXKALINXCS B CIEACTBEHHOM m3oisitope / ox pen. E.B. Heuaesa // XKypHan «3akoH u
mpaBo». —2012. - Ne 5. — C. 71-78.

2 Tam xe. — C. 71-78.
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OnpeneneHHO Ba)XKHbIK MOMEHT MMEET MOCTOSHHBIM HaA30p 3a OCYKIECHHBIMH,
«x0300cayru» CU30, koTopsie HE BCeriia MOABEPraroTCs MPOBEPKaM, TaK Kak B
CUIIy CBOMX NPo(hecCHOHANBHBIX 00513aHHOCTEN YaCTO HAXOIATCS BHE MOJISI 3pEHUS
corpynHukoB. HaumbGonbmass yacte ocyxiaeHHbix B CHU30 monb3yercs
OecKOHBOMHBIM TnepenBmkeHreM. [loaTomy ocoboe BHUMaHHE HEOOXOAUMO
YIETSATh MEPOINPHUATUSAM IO OCYIIECTBICHHIO MOCTOSHHOTO II€JIEHANPaBIECHHOTO
Haa30pa. Bo-mepBbiX, 3TO paszienbHOe pa3MENIEHUE JIMII, MOJIb3YIOIUXCS MPaBOM
OECKOHBOMHOIO mepeaBuKeHusi. Bo-BTOpBIX, TpOBEEHUE TIIATEIBHBIX OCMOTPOB
paboyux MeCT, JUYHBIX OOBICKOB W JpYyrux Meponpustuil. OcoOEHHO 3TO
OTHOCUTCSL K OCYXKIEHHBIM, HMEIOLIUM JOCTYIl K MaTepUalbHBIM IIEHHOCTSAM
(rpy3urKu, pabOTHHKH CTOJIOBOI), a TaKKe K MpeaMeTaM, KOTOpble MOTYT OBITh
HCIIOJIb30BaHbl B KAYECTBE OPYAUI MPECTYIUICHUI (HAIIPUMED, KyXOHHBIE HOXKH)™.,

B cThike ¢ TpeOOBaHMSIMHU pexrMMa HAXOJSATCS HAPYILICHUS 3aKOHHOCTH CO
cTopoHbl coTpyaHukoB CH30. JloBONBHO 4YacTO BCTPEYAIOTCS HE3aKOHHBIE
B3aMMOOTHOIIICHUS COTPYIHUKOB C OCYXKJIEHHBIMHU «X0300CIyru». ITa mpodiema
3aCTaBIIAET 3ayMaThCs O OyAyIIEM COTPYIHUKOB M CAMHUX YUPEKIECHUMU, a TaKxKe
NOJAHUMAET BaXHBIM BOIMPOC, YTO TMOCIYXWIO JI€TEPMHHAHTOM JaHHBIX
B3aMMOOTHOIICHUN. Jlpyras HeMmamoBa)kHasi OCOOCHHOCTb COJIEPKHUTCS B
OTOBIBAHUM HAKa3aHUS OCY>KJIECHHBIMH B OOJIETYEHHBIX YCJIOBHUSX B KOJIOHWH, B
[EeJSIX  YCTENTHOW COLMANbHOM ajanTalid MOTYT OBITh MO TOCTaHOBJIECHUIO
HavanbHUKa UV 3a mectb MecsleB 10 OKOHYAaHUSI CPOKA HaKa3aHUSI OCBOOOKICHbI
U3-TI0J1 CTpaKH. B 3TOM ciydae OCYXIEHHBIM pa3pelaercs IpOoKUBaTh MU
paboTaTh MOJ HAA30pOM AJMHUHHUCTpAlMM 3a IpeaenamMu yupexiaeHus (cr. 121
YUK P®). Onnako B CU30 OTCYyTCTBYET HpaKTHMKa MPOXKUBAHUS 3a MpeaeraaMu
YUpPEXKACHUS, YTO BEIET K HEBO3MOXXHOCTH PEAJIM30BBIBATH CBOM 3aKOHHBIE

MHTEPECHIZ.

! 3y6koB A.M. YTronoBHO-MCIIONHUTENILHOE MPaBO POCCHH: TeOpHS, 3aKOHONATENLCTBO : YUeOHUK
st By3oB / mof pen. AWM. 3yokos. — M.: Hopma. — 2011. — C. 50.

2 Cmupros JL.B. Ucnonnenue numenns co6oasl B CU30 U TIopbMax B OTHOMIEHHH OCYKIEHHBIX,
OCTaBJICHHBIX U1 XO03siiicTBeHHOro oOcmyxkuBanus / moxn pexa. JI.b. Cmupnos // XKypHan «BectHuk
Cankr-IlerepOyprckoro yausepcutera MB/I Poccumn». — 2007. - Ne 3. — C. 68-78.
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Takum 006pa3zom, U3ydueHHe NOPSAIKA UCIIOJHEHUS U OTObIBAHMS HAKa3aHUS B
BUJie nuiieHust cBo6o1b1 B CU30 no3BosieT cuenarh Cleyonue BbIBOIbI:

l. K OCYXIEHHbIM TaKXe KaK U K I[OJ03PEBAaEMbIM U OOBUHSIEMBIM
MPUMEHSIOTCA TpeOOBaHUSI PEXHUMa, BBIMOJHEHUE OOS3aHHOCTEH MpPHU OTOBITHH
HaKa3aHUs B BHJE JIMUICHUS CBOOOJbI, BBIOJIHEHHE 3aKOHHBIX TpeOOBaHUU
COTPYIHUKOB aJIMMUHHMCTpAlUUU U T.A4. HO coriacHo yroioBHO-HCIONTHUTEIbHOMY
3aKOHOJIATENbCTBY TUTST OCYXJCHHBIX PEeIOCTaBISIOTCA yCIIOBUS
pelyCMOTPEHHbIE i1 OOBUHSIEMBIX. DTO BBIPAXKAETCS B MECTaX UX MPOKUBAHMS,
NoJI03peBaeMble U OOBHMHSIEMBbIE — KaMepbl, OCYXIEHHbIE — 3alupacMble
nometienus. JlJis oCyXIEHHBIX MPENYCMOTPEHO JIMYHOE BpEMsSI C MPOBEJICHUEM
KyJIbTYPHO-MaCCOBBIX MEPONPUATHH, N0/I03pEBaeMbIe U OOBUHSIEMbIE CBOE JINYHOE
BpeMsi TPOBOISIT B KaMepax;

2. IpU UCTIOJHEHUHU PEKUMHBIX TPEOOBAHHUI B OTHOLIEHUU OCYXKJIEHHBIX B
CHU30 BO3MOXHO TMOSBICHHE TaKOW MPOOJIEMBbl KaK OOLIEHUE OCYKIEHHBIX C
110JI03pEBAEMbIMU M OOBUHSIEMBIMU. [[aHHOE OOIIeHNEe HEraTUBHO CKa3bIBAETCS Ha
peXHME COJIepKaHHsI BCEX KaTeropuil crneukoHTUHreHTa. OCyKIEeHHBIE MMEIOT
6onee croboanyro popmy nmepensumxenus nmo CU30, Hexenu moao3peBaeMble U
oOBHHSIEMBIE, COepIKalIecss B kKaMepax. VIMEHHO M0 3TOMY JaHHBIE JIUI[A MOTYT
NIPOCUTH OCYXKJIEHHBIX MPUHECTU 4TO-IH00 B Kamepsl. [loaToMy cumTaem, 4to 3a

JTAHHOM KaTeropuei HeoOX0 UM YCUIIEHHBIN KOHTPOJIb.

2.2. IlpaBoBoe 1mMoJ10:KeHHE OCYKIE€HHBIX, SIBJISIIOIIMXCHA Y4aCTHUKAMU

YrOJI0BHOTI'O Cy10NIPOM3BOACTBA U coaep:kamuxcsa B CU30

XapakTepUCTUKY IPABOBOIO CTaTyca JIMAL, COJEPKAMMXCS MOJ CTpaKeu
HE0OXOIMMO HayaTh C CAMOTO TIOHATHS «IPaBOBOW cTarycy. [IpaBoBoOii cTaryc B
IOPUANYECKON JIMTEpaType ONpeAensieTcsl KaK OPUAUYECKH 3aKPEIUIEHHOE
MOJIOKEHUE JIMIHOCTH B oOmiectBe. [IpaBoBOE MOJOKEHUE SBIAETCS OOBEKTOM

(yHIaMEHTANEHBIX TPYIOB Pa3IMYHBIX YYEHBIX .

! Munssesa T.B. [IpaBoBoe monosxeHue M003PEBAEMbIX, OOBUHSIEMBIX U OCYKIEHHBIX / TIOJ Peil.
T.B. Munsizesa // XKypnan «[IpaBa yenoBekan. — 2012. — Ne 5. - C. 65-68.
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B.1. Maty30B OOBSCHWI, YTO OCHOBOW MpPaBOBOIO CTaTyca CTAHOBHUTCS
(pakTUYECKUI COLMANBHBINA CTATyC, T.€. PEalbHOE MOJOKEHHE YEIOBEKa B TaHHOU
CUCTEME OOIIECTBEHHBIX OTHOIIECHUH. [IpaBo nuIb 3aKkperisieT 3TO MOJOXKEHUE,
BBOJMT B 3aKOHOJATENbHBIE paMKa. UTO JaeT OCHOBaHUE MojaraTh, 4YTO MPaBOBOM
CTaTyC JUYHOCTH CIIEIYET pacCMaTpUBaTh B KaUECTBE HEPA3PBIBHOTO ILIEJIOr0, TO
€CTh IOpPUINUYECKOI (POPMBI U IPABOBOM CyOCTaHIUH .

B 3aBucumoctu oT ropuaudeckod (opMbl U TPABOBOM CyOCTaHIIUU
BBIJICTISIFOTCS BU/IBI IPABOBOTO CTaTycCa:

1. O6mumii (KOHCTUTYIITMOHHBIN) CTaTyC — 3TO COBOKYITHOCTD IPaB, 3aKOHHBIX
UHTEPECOB U OOS3aHHOCTEH, KOTOPHIMU oOO0JlamaeT Kaxkaas JUYHOCTh, Kak
IMOJTHOIIEHHBIHN YJIeH oO1ecTsa. Onpenensercs Koncturynmen PO,
pacrpocTpaHeHUE KOTOPOTO HE 3aBUCUT OT TEKYITUX OOCTOSATEIbCTB,;

2. CneuuanbHbIi CTaTyC OMNPENCICHHBIX KAaTETOPUW JIUIl — OTpa)xaer
MOJIO)KEHHUE OTHENbHBIX Karteropuid mui. OH o0nagaer psgaoM OcOoOEHHOCTEH,
HanpuMep, HaJIWYUe JOTMOJHUTENBHBIX TMpaB M JbIOT, OOS3aHHOCTEH W
IpaBOOTrPaHUYEHUM, TapAaHTUPOBAHHBIX 3aKOHOAATEIIBCTBOM ;

3. UnauBuyanbHbIl CTaTyC — 3TO COBOKYHNHOCTH MEPCOHAIM3UPOBAHHBIX
npaB M oOs3aHHOCTEW (IpaBO HA WM, MpaBa U OOS3aHHOCTU CYNPYKECKUX H
POJMTENBCKUX OTHOILEHHIHA )2,

CornacHo 4.l ct. 46 YIIK P®, B kadecTBe MOJI03pEBAEMOI0 BBICTYMHAECT
JUI0, B OTHOLIEHUU KOTOPOTO BO30YXKIEHO YTOJOBHOE JIENI0; OHO 3aJIepiKaHo;
IIpUMEHEHA Mepa TMPECEUYCHHs N0 TNpeabsBiIeHUs OOBUMHEHMS. B kauectBe
obBuHsiemoro, coriacHo 4.1 ct1.47 VIIK P®, npusHaercs 110, B OTHOIICHHUH
KOTOPOTO BBIHECEHO MOCTAHOBJIEHUE O MPUBJICYECHUU B KAYECTBE OOBUHSIEMOTO;
BBIHECEH OOBHUHMUTENIBHBIN AaKT; COCTAaBJIE€HO OOBUHUTEIBLHOE IOCTAHOBJIIEHUE.
Takum 00pazoM, momo3peBaeMblii U OOBHHSIEMBINA SBISIOTCS CaAMOCTOSTEIHHBIMH

Y4aCTHUKaMH  YT'OJIOBHO -HpOI.[GCCYEUIBHOfI ACATCIIbHOCTH, Kﬁ)K,Z[I)IfI N3 HHUX

! Kanuuun 10.M. YronosHo-uCTIONHUTENbHOE TpaBo. Yuebuuk: B 2 T. T.2; OcobeHHas yacTh. —
Pszans, Jloroc; Axagemus npasa u Ynpasnenuss ®CHUH. — M.: - 2006. — C. 29.

2 Mansko A.B. TlpaBa, 0OA3aHHOCTM M 3aKOHHBIE HHTEPECHl: MPOOIEMBbI OPUINIECKOrO
obecrieuenus / mox pen. A.B. Manbko. — M.: Hopma: UHOPA-M. — 2010. — C. 33-35.
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o0nazaeT ompeneseHHbIM KOMIUIEKCOM IpaB M 3aKOHHBIX HMHTEPECOB, KOTOPHIE
ABJISIIOTCS. OCHOBHBIMHM 3JIEMEHTAMHM MX CIEHIHAIBHOIO IPABOBOTO IOJOKEHUS.
OCHOBHBIM OTJIMYHEM IPABOBOT0 CTATYCA AAHHBIX JIMI] OT OCYKICHHBIX, SBJISIETCS
IPUHLMI [TPE3YMIIIMU HEBUHOBHOCTH Y.

B u.1 cr. 49 Koncruryuu PO npenycMoTpeHo, 4To Kaxablii 0OBUHSEMBIN B
COBEPILIEHUH MPECTYIIEHU HEBUHOBEH, ITOKAa €r0 BUHOBHOCTh HE OyJIeT J0Ka3aHa
Y YCTAaHOBJICHA BCTYNHMBIIMM B 3aKOHHYIO CUiy mnpuroBopoM cyaa. @3 Ne 103
IPEAYCMATPHUBAET B CBOEM COJIEP’KaHUH AHAJIOTUYHYIO CTAThIO.

HeoOxonuMo paccMOTpeTh MOHATHS «IpaBa» U «3aKOHHBIE MHTEPECH» U
pa3rpaHuyuTh UX.

[lagpua B.M. B cBoMX Tpyaax OTMEYaeT, 4TO MpaBa YEJIOBEKA — 3TO
HEOThEMJIEMbIE CBOMCTBA JIMUHOCTH, MEpa €ro CBOOOIbI, 3aKPEIUICHHbIE B HOpMaXx
MEXIYHAPOOHOTO M  BHYTPUTOCYAApPCTBEHHOI'O IpaBa, MPEAOCTABIISIOLINE
HauOoJIee CyLIECTBEHHBIE BO3MOKHOCTH €0 Pa3BUTHS, 3ALIUTY HHTEPECOBZ.

Ilog 3akoHHbIMEH HHTepecamu Manbko A.B., moHMMaer oOTpaK€HHOE B
00BEKTUBHOM TIpaBe JUOO BHITEKAOIIEE U3 €ro OOIIEro CMBICHIA U B OIIPEIETICHHOM
CTENEHU TapaHTUPOBAHHOE TOCYAApCTBOM IIPOCTOE IOPUIUYECKOE O3BOJICHHE,
KOTOPBIM OBl CTPEMMJICS BOCIIOJIB30BaThCA CYOBEKT, a TakKe B HEKOTOPBIX
CiIydastX oOpamarhCs 3a 3allUTOM K KOMIIETEHTHBIM OpraHaM — B IEJsIX
YIOBJIETBOPEHHMS CBOMX ITOTPEOHOCTEH, He MPOTUBOPEYALINX OOLUIECTBEHHBIM®,

Best cOBOKYNHOCTH IIpaB 4elOBE€KAa W TpaXkJAaHWHA JEIUTCA Ha TPHU

KaTerOpuu: IpakJAaHCKHE MpaBa; JUYHbIE (€CTECTBEHHbIE) MpaBa; MOJUTHYECKUE

npaBa®,

! Tumodeen 0.10. Ananus pa6oTsl o obecreuenuo Tpap yenobeka B YUC Poccuu: c6opHUK
MatepuainoB. — M. —2011. — C. 25.

2 Mapuenko H.M. O6mas Teopus rocyJapcTBa M Ipapa: akajeMuueckuii kypc / mox pen. H.M.
Mapuenko. — M. — 2008. — C. 241.

® Pomamop P.A. IlpaBo, cBO6Ona, BOJNA Kak CyOCTAHIMOHAJBHBIE COCTABJISIONIME MPABOBOIO
craryca Jgu4yHoctu / moj pea. P.A. PomamioB // mpaBoBble acmeKThl CBOOOJABI JIMUHOCTH: MaTEpUalIbl
MexBy30BCKON HayuHO-TIpakTHueckoi KoHpepenuu. — CI16.: U3a-Bo CIIGI VII. — 2012. — C. 20.

* Muxsua A.C. YTronoBHO-MCIIONHUTENBHOE NPaBO: y4eOHUK s By30B / mof pea. A.C. Muxius.
— M. -2009. - C. 89.
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I'paxxnanckue mpaBa oOpa3yrOTCs M3 CYOBEKTUBHBIX IPaB MO3UTUBHOTO
xapaktepa. K uucny rpaxaaHCKMX IMpaB OTHOCSATCS: MpPaBO Ha YaCTHYIO
COOCTBEHHOCTbh, UMYIIECTBO, CBOOOJHOE HMCIOJIb30BAHUE CBOUX OOS3aHHOCTEU U
MMYIIECTBA IS TPEANPUHUMATEIBCKOM W HMHOW HE 3alpelieHHON 3aKOHOM
SKOHOMMYECKOM JIeATENFHOCTH, CBOOOIHBIN TPYI, OTABIX, KUIHIIE, 00pa3oBanue’.

Koncturynus P® cornacuHo, cr. 37 mpoBo3riamiaeT mpaBo Ha CBOOOHBIN
TPYyZ, JAAHHOE MPAaBO OTHOCUTCS K IMOJO03PEBAEMbIM U OOBUHSEMBIM, KOTOPBIC
MOTYT TPHUBJIEKAThCS K TPyMy ¢ ux coriacus. Taxxke, B 4.5 ¢1.37 KoHCcTUTYyIMU
P®, xoTopas rapaHTUpYyET MPaBO HA OTJIBIX, AHAJIOTUYHOE MPABO MPETOCTABIISCTCS
JaHHbIM JunaMm, corjacHo 1.10 v.l cr.17 ®3 Ne 103 — momo3peBaembie U
O0OBHUHSIEMBIC MMEIOT MPABO Ha BOCBMHYACOBOW COH B HOYHOE BpeMsi, B TCUCHUE
KOTOpPOT'O 3alperniaeTcs MPUBJICYCHHUE B MPOLECCYATbHBIX M HMHBIX JICHCTBUSX.
Cornacuo cr. 40 Koncturyuun P®, naHHBIMH JUIIAMH COXPAHIETCA IMPaBO Ha
KWINILE U TOCTOMHOE MaTepuaibHO-ObITOBOE o0ecredeHne. IT0 MOATBEPKAACTCS
TeM, 4TO B niepuo HaxoxaeHus B CU30 3a HUM coxpaHsieTcst MPOIMKUCcKa M0 MECTY
KUTEIIbCTBA, a B TMEPUOJA COJEpPKaHMsS TOJ CTpakell OHHM pa3MenaloTcs B
OCBEIIICHHBIX U OTAIUIMBAEMBIX KaMepax, COrJIaCHO HOpMaM CaHUTAPHOW TUIOIIAIN
Ha OJHOTO 4YeynoBeka 4 KBaapaTHbIX MeTpa. [IpaBo Ha oxpaHy 340pOBBS H
MICUXUATPUYECKYIO MOMOIIIb, TapanTupyetcs 4. 1 cT. 41 Koncturynuu PO, B cT. 24
®3 Ne 103, 3akpemisercs NpeAOCTaBICHUE MEIUKO-CAHUTAPHOTO OOECIICUCHMS
MOCPEJICTBOM  JIEYEOHO-TTPOPMIAKTUIECKON U CAaHUTAPHO-IHAEMHUOIOTUUECKON
pabotsl B CU30, nopsaaok oka3zaHus MeJIULUHCKON U IICUXUATPUUECKOM TOMOLIN?,

EctecTBeHHBIC TpaBa NPENCTABISIOT COOOW COBOKYMHOCTH IMPABOMOYHIA,
OTpaXKaAIOIIUX €CTECTBEHHO-TIPABOBBIE Hayasa, o0ecreynBaronue
WHJVMBUAYaIbHOCTh WU OPUTMHAIBHOCTh JIMYHOCTH BO B3aMMOOTHOIICHUSX C
WHBIMU CYOBEKTaMH COLIMAIbHBIX OTHOIIEHUU. JlaHHas KaTeropus BKIIOYAET B

cebs IIpaBO Ha JINYHYIO 6630HaCHOCTI), KHN3Hb, AOCTOHMHCTBO JIMYHOCTHM M T.AO.

! Tuxano A.B. IlpaBoBoe TONOXKEHHE JHI, COAEPHKAIIMXCSA B CIEACTBEHHBIX H30ISTOPAX:
aBToped. 1uc...KaH[. opull. Hayk. — Tromens. — 2009. — C. 18.

2 Butpyk H.B. O61mas Teopus npaBOBOro TOT0KeHHs JMuHOCTH / mof pea. H.B. Butpyk. — M.:
Hopwma. - 2008. — C. 243.
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['ocynapcTBo Geper Ha cedst 00s3aTeNbCTBA HE TOJBKO MEpEea MEXIyHapOIHBIM
OOIECTBOM 10 UX 3aLINTE, HO ¥ BCEMHU KTO HAXOMUTCS IO €T0 IOPHUCIUKIHEH .,

Y.1 cr. 20 Koncturtyuun PO perimameHTHpYyeT NMPaBO YEIOBEKA HA KU3Hb,
KOppecnoHAupyeT mnpoBo3riameHHoe B m.2 4.l cr. 17 @3 Ne 103 mpaBo Ha
JUYHYIO 0€30MacHOCTh B MECTax cojepkKaHus nmoja ctpaxel. [lpu BOZHUKHOBEHUU
yrpo3bl KU3HM M 3I0pPOBbIO JAaHHBIX JIML, JUOO YIpO3bl COBEPIICHUS
NPECTYIUICHHUs] MPOTUB JIMYHOCTH CO CTOPOHBI Apyrux jul, corpyanuku CHU30
00s3aHbl  HE3aMEIJUTENbHO TMPUHATH MEphl MO OOECNeYeHUIO JINYHOU
6e3onacHoctu. B cr. 28 Konctutyuuu P® 3akpemnsercs mpaBo Ha CBOOOIY
COBECTH M BEPOMCIIOBE/IaHUS, KOTOPOE MPOAOHKAET COXPAHATHCS U 3a JIMIIAMM,
UMEIOIMMU CIIeUaIbHBIN cTaTyc. B moaTBepkaeHne sTtomy cogepkanue .14 4.1
cT.17 ®3 Ne 103 yxka3plBa€T Ha TO, YTO OHHM HMEIOT MPaBO OTIPABIATH
penuruo3upie oOpsibl, UMETh NpHU ceOe PEeTUTHO3HYIO JIMTEpPaTypy, IMPEeIMEThI
PEJIMTHO3HOTO KYJIbTa’,

Takast kaTeropus npas Kak IOJIUTUYECKHE B OTIIMYNE OT JIUYHBIX, HALCJIICHBI
Ha aKTHBHOE BKJIIOYEHHE Ka)XKI0I'0 MHJMBHUJIA B KU3Hb CTPAHbI, B YIPABJICHHUE €€
nenamu. JlaHHble MpaBa CO3/4AIOT YCIOBUS Jii OOpa30BaHUS CBS3U MEXIY
YeJIOBEKOM M OOILEeCTBOM, TpaKJaHMHOM U rocynapcrBoM. K mnomutudeckum
npaBaM Konctutynus P® oTHocuT mpaBo Ha 0OBEIMHEHHWE, BKJIIOYAs IPABO
co3/1aBaTh MPOQCOI03bl JJs 3alllUThl CBOMX MHTEPECOB; PaBHBIM JOCTYH K
rOCyJapCTBEHHOH ciiy»k0e; oOpallleHue JIMYHO WM TOCPEICTBOM HampaBiICHUS
oOpallieHuil B TOCYJapCTBEHHBIE OPIaHbl WM OPraHbl MECTHOTO CaMOYIPABICHHUS.
[Tono3peBaemble U OOBUHSIEMBIE YUaCTBYIOT B U30MpaTEIbHBIX KOMIAHUSX, JaHHAS
MMEET Ha 3TO MPaBO, U 3TO 3aKPEIJIEHO B HOPMATHBHO-IIPABOBBIX aKTaX, TaK KaK B
OTHOLIEHUM WX MPUTOBOP €Ill€ HE BCTYNHJI B 3aKOHHYIO cuiy. Takke coriacHo,

n3 u 7 cr. 17, ct. 21 ®3 Ne 103 momp3yrOTCsS MpaBOM OOpameHust ¢

b Amusia HLA. [IpaBa venoBeka: UTOTH BEeKa, TEHACHIIUU M MePCIeKTUBHI / o ped. H.A. AnwusH //
I'ocynapctBo u npaBo. — 2009. - Ne 5. — C. 44-48.
2 Tam xe. — C. 44-48.
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MPEIOKEHUSIMH, 3asIBJICHUSMU U ’KajJo0aMH B rOCYAapCTBEHHBIE OPTraHbl, OpPraHbl
MECTHOTO CaMOYIIPABJICHHs, OOLIECTBEHHbIE OOBEIUHEHHMS, B CY/l 1 T.1I. .

3aKOHHBIE HHTEpPEChl  MPEACTABISAIOT CcO0OM mpaBa, K  KOTOPBIM
M0/1I03pEBAEMbIH, OOBUHSAEMBIH WIJIM OCYXJACHHBIA MOXKET CTPEMUTHCS, OHH
ABIIAIOTCS OXHUJAAEMBIMH, U MOTYT OBITh pPEaTM30BaHbl TOJBKO TOIJAa, KOIna
JaHHBIE JIMLAa COOMIOAAIOT BCe 00S3aHHOCTH, BO3JIOKEHHBIE HA HUX YUPEKICHHUEM,
I7IE OHU COJIePKAThCsl M BBIMOJHSIOT BCE 3aKOHHBIE TPEOOBAHMSI COTPYIHUKOB
YUPEKICHUN.

CnenyromuM  OoOBEKTOM  pPAacCMOTPEHHS  BBICTYNAlOT  OOS3aHHOCTH,
3akperuieHHbIe B ¢T. 36 @3 Ne 103:

1. cobmo1aTh MOPAIOK COACPIKAHUS MO/ CTPAXKEl;

2. BBIMIOJIHATH 3aKOHHBIE TPEOOBaHUS AJAMUHUCTPALIUM MECT COJACpPKAHUS
O]l CTPAXKEN;

3. cobmoath TpeOOBaHUS TUTHEHBL;

4. cobmronaTh npaBuiia MoKapHO 0€30MacHOCTH;

5. 6epe’kHO OTHOCUTHCS K UMYIIECTBY MECT COZEP>KaHUS MO CTPaKEH;

6. TPOBOUTH YOOPKY KaMep H IPYTUX MOMEIIECHUN;

7. HE coBepuaTh JACWCTBUH, YHIXKAIOIMMX JTOCTOMHCTBO COTPYIHUKOB
CH30, nomo3peBaeMbIX, OOBUHIEMBIX, U HHBIX JIHII;

8. HE NOpEensTCTBOBATb COTPYAHUKAM, a TaKXE€ HWHBIM JIMILAM,
obecrieunBaromuM  nopsimok  CHU30, B BBIMOTHEHMHM WMHU  CIY)KEOHBIX
00s3aHHOCTEN;

9. He coBeplIaTh YMBIIUJIEHHBIX JACHCTBHI, YrpoKarolmuX COOCTBEHHOM
KW3HU U 300POBBIO, a TAKXKE KU3HU U 340POBBIO APYTUX JIULI.

Takum 00pa3oMm, MOXKHO CJIeJIaTh BBIBOJI, YTO PACCMaTpPUBAEMbIE BHU/IbI
MIPAaBOBBIX CTAaTyCOB TECHO B3aMMOCBSI3aHbI, HEpPa3AEIMMbl U B3aUMO3aBHCUMBI.
Kaxnpiii yenoBek sABISETCS «HOCUTEIIEM» BCEX IEPEUHCIICHHBIX CTAaTyCOB, U HE

KTO HC HMCCT IIPpaBO HC3aKOHHO €TI0 JIMIIHNTL JAaHHBIX IIpaB. HpaBOBOﬁ cTarycC

! Koxepnuxos C.H. Teopus rocyaapcrsa u npasa / nox pea. C.H. Koxesuukos. — M. — 2011, — C.
169.
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BKJIIOYAeT B ceOsi mpaBa, OOS3aHHOCTH U 3aKOHHBIE HHTEPECHI, OHH SIBISIOTCS
B3aMMOCBSI3aHbl, TaK Kak 0e€3 COONIOAEHHUS OJHOTO HE MOCIEAYyEeT COONIOACHHE
apyroro. Mepa mnpecedeHuss B BHJE 3aKIIOYEHHUS MOJ CTPaXy CYIIECTBEHHO
OTpaHUYMBACT KOHCTUTYIMOHHBIE TIpaBa U  CBOOOJBI  IOJ03PEBAEMOTO,
OOBHMHSIEMOT0, B OTHOILIEHHWUM KOTOpPbIX OHA mnpuMensercs. B Poccuiickoit
denepalun  OCHOBAaHHMEM OrPAHUYEHHUSI KOHCTHUTYIIMOHHBIX TIpaB U CBOOOJ
rpaxaH siisiercs 4.3 c1.55 Koncturynuu PO. A takike HOpMbI MEXKAYHAPOTHOTO
npaBa MPU HAJIWYUU OMNPEJEICHHBIX YCIOBUM JIOMYCKAIOT BO3MOXHOCTh TaKUX
OTpaHUYEHUN TIPU OMpeeICHHBIX 00CTOsITeNbCTBaX. CPEeICTBOM OCYIIECTBICHUS
AJIEMEHTOB TPABOBOI'0 CTaTyca IOJO03PEBAEMBIX M OOBHHSEMBIX B TIEPHOJ HX
HaxoxJeHuss B CU30 sBruseTcss peXuM cojeprKaHus, KOTOPHI HampaBjeH Ha
coOJIt0/ICHUE TIPaB Y 3aKOHHBIX MHTEPECOB, UCIIOJHEHHUS JTAaHHOW KaTEeropueu JInil
BO3JIO)KEHHBIX Ha HUX 00S3aHHOCTEH, UX M3OJIAIMIO, a TAKXKE BBINOJHEHUE 3a7a4
YTOJIOBHOT'O CY/OIIPOU3BOICTBA.

Takum 00pa3zom, MOKHO CeiaTh BBIBOJ IO PACCMOTPEHHOM TJIaBe, TO UTO
JaHHBIE KATETOPUU CHEUKOHTHHIEHTAa CHJIBHO pa3iMyaloTcsl Kak B IUIaHe
NPAaBOBOTO TMOJIOKEHUS, B IUIAHE HOPMATHUBHO-TIPABOBOTO PEryJIUPOBAHUS
OTOBIBaHMS UMM JTUOO0 HaKa3aHHS JTUOO MEphI IIPECeUeHNs, TaK M B TUTAHE MOPSIKA
u ycinoBuil cogepxkanus ux B CH30. DTO roBOpUT HaM TO, 4YTO €CIIH
NPEeyCMOTPEHO TaKOe MPaBo Il ocykaAeHHbIX ocTaTbesa B CU30, To Heobxoanmo
MPEAYyCMOTPETh MPABWIBHOCTh COJAEPKAHUS JAHHOW KAaTErOpUU OCYKJICHHBIX B
3aKpBITOM THUIE YUYPEKICHHS, Uil peaju3alid B MOJHOM Mepe OCHOBHOWM LEIu

YI'OJIOBHO-UCITIOJIHUTCIIBHOT'O 3aKOHOAATCIIbCTBA, TaKOM Kak HCIIPAaBJICHUC.
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SAKVIIOYEHUE

Ha ocHoBaHuu BBIBOJIOB U3 MaparpadoB JaHHOW KypCcOBOM pabOThI, MOKHO
FOBOPUTH O TOM, UTO CJEACTBEHHBIC M30JATOPbl — OTO YUPEXKIACHUS,
MpeaHa3HAYCHHbIE TSI COACP)KAHUS  TOJO3PEBAaEMbIX U OOBUHSIEMBIX,
OCY>KJICHHBIX B COBEPILICHUU MPECTYIJICHUM, B OTHOIICHUU KOTOPHIX B KAueCTBE
MEpbl MPECEYCHUS MNPUMEHEHO 3aKIIOUEHUE MOJ CTPaXy, I HCIOIHEHUS
YrOJOBHOTO HaKa3aHUsS B BUJE JUIIEHUS CBOOOJBI B OTHOIICHUH OCYXKICHHBIX,
OCTaBJICHHBIX ISl BBIMOJHEHUS] Pa0bOT MO XO3SHUCTBEHHOMY OOCIY)KHMBAaHUIO, a
TaK)K€ B OTHOIICHUU OCYXKJCHHBIX Ha CpPOK HE CBBIIIE IIECTH MECSAIICB,
octaBiieHHbIX B CU30 ¢ ux nuceMeHHOro coryiacusi. OCHOBHBIMU NPUHIUTIAMHU
opranuzaiuu nesteabHocTh CHU30 SBISIIOTCS: 3aKOHHOCTbB; CIPABEIJIMBOCTD;
MPE3yMIIINUSI HEBUHOBHOCTH; PAaBEHCTBO BCEX IpaKJaH Mepena 3aKOHOM; T'yMaHU3M
Y YBAXKECHUE YETIOBEUECKOr0 JOCTOMHCTBA.

HopMmaTtuBHOe perynupoBaHue mno opranuzanuu gesteiabHoctu CHU30 B
MOJIHOM 00bEeMe 3aKpEeIUICHO 3aKOHOIaTeNIbHO. Eciiu u npecnenyoTest kKakue-1mdo
HE TOYHOCTHM WM B IUJIaHE HENPABOMEPHOTO PETyJIUPOBaHUS, TO H3MEHECHUS
IIPOUCXOAT B ITPABOBOM ITOJIOKEHHH MTOA03PEBAEMOT0 WM OOBUHIEMOTO, TaK KaK
yueHble cunuTaioT, uro B CH30 He cobiromaroTcs mpaBa JaHHOW KaTeTOPUU JIUII,
HO CYHMTAEeM, YTO HET HEOOXOJIWMOCTH BHOCHUTHh M3MEHECHHS, TaK KaK HOPMATUBHO
Bce cephl KU3HEACATESITLHOCTH B IIOJTHON Mepe yperyIrpOBaHblI,

[Topsiaka uCTIOTHEHUST M OTOBIBAaHUS HaKa3aHUS B BUJE JIUIISHUS CBOOOJBI B
CU30 roBOpUT O TOM, UYTO K OCYXKJICHHBIM TaK)Xe KaK M K I0JI03PEBAaEMbIM M
OOBHHSCMBIM TIPUMEHSIOTCS TPEOOBAaHUS PEKHMMa, BBITIOJHCHHE OOSI3aHHOCTEH
pU OTOBITUM HaKa3aHWsS B BHUJC JIMIICHHWS CBOOOJBI, BBIMOJHEHHWE 3aKOHHBIX
TpeOOBaHUN COTPYIHUKOB aJMHUHUCTpanuu W T.1. Ho corjacHo yrojoBHO-
HCTIOJIHUTEILHOMY  3aKOHOAATENbCTBY I  OCYKACHHBIX MPEIOCTABISIOTCS
YCIIOBHUSI TPEITYCMOTPEHHBIC JJIi OOBHHSEMBIX. DJTO BBIpaXKaeTCs B MECTax HX
MPOKUBAHUS, TOAO3pEBacMble M OOBHHSEMBIE — KaMephbl, OCYXKICHHBbIE —

3anupaeMbie MoMeleHus. s OCYXI€HHBIX MPEIYCMOTPEHO JUYHOE BpPEMS C
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IIPOBEJEHUEM  KYJbTYPHO-MAacCCOBBIX  MEpPOIPHUATHM,  IOAO3PEBAEMbIE U
OOBHHSIEMBIE CBOE€ JHMYHOE BpeMsl NpOBOIAT B Kamepax. [lpu wucnoaHeHuun
pPeXKUMHBIX TpeOoBaHMN B OTHOWEHUU ocyxaeHHbIX B CHU30 B0O3MOXHO
MOSIBJICHUE TaKoW MpoOieMbl Kak OOIIEHHE OCYXACHHBIX C IMOAO03PEBAEMBIMU U
oOBuHsieMbIMH. JlaHHOE€ OOIEHME HEraTMBHO CKa3bIBa€TCsl HAa  PEXKHUME
CollepKaHMsI BCEX KaTeropuil CHerKOHTUHTeHTa. OCyXJEeHHble HMEIOT Ooiiee
cBoOonHy0 (opmy mnepenpuxenus no CHU30, Hexenu mojo3peBaeMble H
oOBHHSIEMbBIE, cojepKalirecss B Kamepax. VIMEHHO 1Mo 3TOMY JaHHBIE JIUIA MOTYT
IPOCUTH OCYXKJIEHHBIX MPUHECTU 4TO-IM00 B Kamepsl. [loaToMy cuutaem, 4to 3a
JAHHOM KaTeropuei HeoOXO0 UM YCUIIEHHBIH KOHTPOJb.

PaccmaTpuBaeMble BUABI MPABOBBIX CTaTyCOB TECHO B3aMMOCBS3aHBI,
HEpa3JleIMMbl U B3aUMO03aBUCHUMBI. KaKIblil YEIOBEK SBIISAETCS «HOCUTEIEM» BCEX
NEPEUYUCICHHBIX CTATYyCOB, U HE KTO HE HMMEET MPAaBO HE3aKOHHO €ro JMIIUTh
naHHbIX TpaB. l[lpaBoBoii craTyc BKIIOYaeT B ce0si MpaBa, OOSA3aHHOCTH H
3aKOHHBIE MHTEPECHI, OHU SIBJISIIOTCS B3aWMOCBSI3aHBI, TaK Kak 0e3 coOIoaeHus
OJIHOTO HE TMocieayeT coOdofeHrue Jpyroro. Mepa mpeceueHus B BHIE
3aKJIIOYEHHS 110 CTPAXy CYIIECTBEHHO OrPAaHUYMBAET KOHCTUTYLIHOHHBIE MPaBa U
CBOOOJBI  TMO/IO3pEBAEMOr0, OOBHHSIEMOTO, B OTHOUIEHWHM KOTOPBHIX OHA
npumensiercsi. B Poccuiickon  ®epepanii  OCHOBAHWEM  OTPAHUYCHUSA
KOHCTUTYIIMOHHBIX TIPaB M CBOOO rpaxkaaH spisieTcs 4.3 cT.55 Koncturynuu PO.
A Tax)e HOPMbI MEXIYHAapOJHOTO IMpaBa MPU HAIUYUKU ONPEACIICHHBIX YCIOBUN
JOMYCKAalOT  BO3MOXHOCTh ~ TakKMX  OTPAHMYEHHM  MpPU  ONPEIENICHHBIX
oOctosaTenbcTBaX. CpeicTBOM OCYIIECTBICHUS 3JEMEHTOB IIPaBOBOIO CTaTyca
MOA03pEBAEMbIX M OOBHHSAEMBIX B mNepuojl ux Haxoxaenus B CU30 spusercs
PEXHUM COZEpKaHUs, KOTOPBIM HampaBieH Ha COOJIIOJICHWE TIPaB M 3aKOHHBIX
MHTEPECOB, WCIOJHEHUS JAHHOW KaTeropueu JIMI BO3JOXKEHHBIX Ha HHUX
00SI3aHHOCTEW, WX W3OJAIMIO, a TaKKe BBIOJHCHUE 3a7a4 YTOJOBHOTO

CYJIONIPOU3BO/ICTBA.
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BBenenue

B cyne6HoM 3acenaHuu CTOpOHBI OOBUHEHUS U 3aIUTHI MOJIB3YIOTCS PaBHBIMU

MpaBaMy Ha 3asBJICHHE OTBOAOB M XOJATAMNCTB, MPEICTABICHUE JOKA3aTEIbCTB,
ydyacTHe B UX HCCIEJOBAaHUU, BBICTYIUICHHWE B CyACOHBIX MPEHUSX, MPEICTABICHUE
Cyly MUCHBMEHHBIX (POPMYIUPOBOK MO CIEAYIOIIUM BoIpocaM: 1) Joka3aHO Jid, YTO
MMEJI0 MECTO JesHUE, B COBEPLICHHWU KOTOPOrOo OOBHUHSIETCA MOICYAUMBIH; 2)
JI0OKa3aHo JIM, YTO JIESHHE COBEPIIWII MOACYAUMBIN; 3) I0Ka3aHO JIM, YTO 3TO JCSHUE
SBJISICTCS. TIPECTYIUICHUEM, W KaKHUMHU ITYHKTOM, YacThlO, CTaThel YTOJIOBHOTO
kojiekca P® oHO mpenycMoTpeHo; 4) BUHOBEH JIM MOJICYIUMBIN B COBEPIICHUHU 3TOTO
NPECTYIUICHUS; 5) TOMJICKUT JU TOJACYIMMBIA HAaKa3aHUIO 3a COBEPIICHHOE UM
NpecTyIuieHue; 6) UMEIOTCS JIM OOCTOSTENIbCTBA, CMSTUYAIOIINE WA OTATYAIOIINe
HaKa3aHue, a TaKK€ Ha PACCMOTPEHHME HMHBIX BOIPOCOB, BO3HUKAIOIIMX B XOJE
cynebHoro pazouparenbcTBa. JlaHHoe monokeHue 3akperuieHo cT. 244 YIIK PO u
COOTBETCTBYET MPUHIIUITY PABEHCTBA MPAB CTOPOH B YTOJIOBHOM IIPOLECCE.
CropoHa OOBHMHEHMSI M CTOpPOHA 3alllUTHI TOJB3YIOTCA B CyAEOHOM 3acelaHuu
PaBHBIMH IIpaBaMH IO MPEICTABICHUIO JOMOJIHUTENBHBIX JOKA3aTEIbCTB, BBI3OBY U
JOTNPOCY JOMOTHUTEIbHBIX CBUAETENEH, MNPOU3BOJACTBY HHBIX MPOLECCYATbHBIX
JNEUCTBUI U JIp., O IPOBEICHUH KOTOPBIX 3asIBISIIOT B MOTUBUPOBAHHBIX XOJaTalCTBAX
B XOIE€ CyIeOHOro 3acelaHus, B KOTOPBIX CTaBST BOIPOC O MPUHATUU CYIOM
NPOIECCYAIbHOTO — pEHIeHUs] JUIsl  yCTAHOBJEHUS  OOCTOSTENhCTB, HMEIOIIUX
CYILLIECTBEHHOE 3HAYEHHUE /I YTOJIOBHOTO J€a.

[lopsimok 3asiBNEHUs] W Pa3pELICHHs] XOAATaCTB B XOJI€ MHPEBAPUTEIBHOIO
CIIyIIaHUS U CyeOHOTO pa3douparenbcTBa periaMeHTupoBad cT. 234, 235, 271 VIIK
P®. IlpenBapurenbHOE CiylIaHWE IO3BOJSET 3apaHEE PACCMOTPETh M PA3pPEUINTh
xo/araiictTBa 00 HCKIIOYEHUM JOKa3aTelbCTB, O BBI30BE CBHUJAETENEH 1Jid
YCTaHOBIIGHHUS  ajnubm  oOBHHsIEMOro, 00 HCTPEOOBAHMM  JTOMOJHUTEIBHBIX
JI0Ka3aTebCTB.

Jlutiamu, mnepeuncieHHbiMu B cT. 119 VIIK P®, B m1000if MOMEHT
MPOU3BOACTBA IO YTOJIOBHOMY JEIy MOXET OBITh 3asiBIEHO XOJaTalCTBO O

IIPOU3BOACTBC IMPOLECCCYyalIbHBIX I[GﬁCTBHfI WIKn TIPHUHATHU IIPOLCCCYAJIbHBIX
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pemennii. [IpaBo y4aCTHHMKOB TMpolLecca 3asBiIATh XOAATAaWCTBA CBA3aHO C
BO3MOXXHOCTBIO peanuzanuu npaBa MPEAOCTABIISITh JI0Ka3aTelIbCTBA,
XO/IaTalCTBOBATh O MPOM3BOACTBE WJIM YYaCTUU B MPOU3BOJICTBE CIEICTBEHHBIX WIIU
CyneOHBIX IEWUCTBUH, MPEACTABISATh HHBIE JOKa3aTrelbCTBA MO JENy: MNPEIMETHI,
JIOKYMEHTBI, 00bsiCHEHUsI. BO3MOXKHOCThH 3asiBISITH XOjAaTaiicTBa 00 HCCIIEI0BaHUU
00CTOSITEILCTB, UCKITFOUAIOIINX MPECTYITHOCTh U HAKa3yeMOCTh JICSIHUS, HE O3HaYaeT
BO3JIOKEHHE O0S3aHHOCTEH JOKa3bIBaHMS ITHX OOCTOSATENBCTB Ha MOJ03PEBAEMOro0,
OOBHUHSIEMOTO M €r0 3alllUTy U HE HApyIIaeT KOHCTUTYIUMOHHBIA MPUHIIUI, COTJIACHO
KOTOPOMY «OOBUHSIEMBIN HE 00si3aH JOKa3bIBaThb CBOIO HEBUHOBHOCTH», & CIYXKUT
JOTIOTHUTEJILHONW TrapaHTHel COONIONCHHS TIpaB JIWIlA, B OTHOIICHUH KOTOPOTO
BO30YXKJIEHO YTOJIOBHOE JIEJIO.

Takum oOpa3om, T1eabI0 pabOTHI  SBISETCS PACCMOTPEHHUE WHCTUTYyTa

XOJlaTaiicTBa U 00KaJIOBaHUSI B YTOJIOBHO-TIPOIIECCYaTLHOM 3aKOHOIATEIIbCTRE.

JI1s1 JOCTMOKEHUS YKa3aHHOM 111 HE0OX0IMMO PEIIUTh CIICAYIONTHE 3a1a4u:

- OTIPECIIUTH CYIITHOCTh M POJIb XOJIaTalCTB U aj00 B YTOJIOBHOM MPOIIECCE;

- pacCMOTpPETh OCOOEHHOCTH 3asBJICHUS] U PACCMOTPEHHUS XOIAaTalCTB B YTOJOBHOM
CyIOTPOU3BO/ICTBE;

- PAcCKpBITh OCOOCHHOCTH TIOJIa4M W PaCCMOTPEHHs] kajdo0 B yroOJIOBHOM
CyIOTPOU3BOJICTBE;

- MpOaHAJIU3UPOBATh IPABOBBIE  IOCJIEICTBUA NPUHATHS ~ pemieHus o0
VIOBJICTBOPCHUH XOAATalWCTB MW JKAJIO0 pa3IMUYHBIMA CyOBEKTaMH YTOJIOBHOTO
nporecca.

IIpyu HamucaHuu dSTOM PabOThl HMCIOJB30BAIUCH TPYAbl  CIECIYIOIIUX
CIICIIMAJIMCTOB B JIaHHOM oOnactu ucciaeaoBanus: Jlazapera B.A., NBano B.B.,
VYrap6aes A.K., bynaroB b. b, bapanos A. M., Bunokypos A. 1O., I'aBpuiios b. 4.

Bo BpemMs mpoBeacHUS UCCISAOBaHUSA, I10 BBINICYKAa3aHHOWM TeMe, ObUIH
HCTIOJIb30BaHbI CIEAYIOIINE METOIBI:

- CpaBHUTEIBHBINA METO/T;

- I3yueHne HOpMaTUBHO-NIPABOBOM 0a3bl;

- zyuenne moHorpaduueckux myoJuKalui u cTaTteu;





- AHATUTUYECKUI METO/I.
CrpykTypa paboThl ompeseicHa 3aadaMi | 1EJIbI0 U COCTOWT W3 BBEICHUSA,
nByx miaB (rmaBa I. - nBa maparpada miaBa II. - nBa maparpada), 3akiaodeHust u

CIIUCKA UCIOJIb30BAHHON JTUTEPATYPHI.
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IUIABA 1. XOJATAHCTBA U ’KAJIOBbI KAK HHCTUTYTHI YTOJIOBHO-
IHNPOLHECCYAJIBHOI'O 3AKOHA

1.1. IlonsiTHE X0AATAICTB U KAJ00 KAK HHAUBUAYAJIbHBIX IPABOBBLIX AKTOB
YYaCTHHUKOB YI0JIOBHOI'O CyA0NPOU3BOACTBA.

Baxxnoe 3Hauenue B cepe 3aniuThl IpaB U CBOOO JUYHOCTH B YTOJIOBHOM
CyAONPOM3BOJCTBE HMMEIOT TMoJokeHuss KoHctutyumu PO 0 BO3MOXHOCTH
o0)kaJloBaHUST B Cyl peUIeHUd W JACHUCTBUUA OpPraHoOB TOCYJAPCTBEHHOW BIACTH,
OpraHOB MECTHOT'O CaMOYTIPaBIICHUsI, OOIECTBEHHBIX OOBEUHEHUN U JOTKHOCTHBIX
nuil. [Ineaym Bepxosuoro Cyna P® pazbsicHui1, 4T0 00>KaJIOBaHUIO B MOPSIKE STOTO
3aKOHA HE MOJJIEXkaT JACHCTBUA Cyla, CyAbH, MPOKYypOpa, CIEA0BaTeNs, 103HABATES,
CyIeOHOTO HCTIOJHUTENS, TOCKOJBKY [IJIi HHUX  YTOJOBHO-TIPOIIECCYAIbHBIM,
IPKJIAHCKUM TPOIECCYaJTbHBIM 3aKOHOJATEILCTBOM YCTAHOBJIEH MHOM CY/eOHBIN
nopsiiok oOxanoBanus. [IepBbIM 11arom B peaau3aliuu paBa Ha Cy[AeOHYIO 3alIuTy U
OpUHIIMIIA Ha CBOOOMY OOKajloBaHWS TMpPU BO3OYKIEHWU YTOJOBHBIX [I€ U
NpPOU3BOJICTBE  NpeABapuresbHOTO  paccienoBanuss cran  YIIK  PCOCP,
perIaMeHTHPYIONIUI 00XaloBaHWEe B Cyld MU CylneOHYIO MPOBEPKY 3aKOHHOCTH H
000CHOBaHHOCTH TPUMEHEHHS apecTa B KaueCTBE MEPhI MPECECUCHUS U TPOJJICHHUS
ero cpoka. Ilpouenypa oOxajloBaHuST ¥ TIPOBEPKU CYJIOM 3aKOHHOCTH U
000CHOBaHHOCTH JPYTUX IPOIECCYyaIbHBIX JEUCTBUN OTCyTCTBOBajia. Pacmupenue
npeaMeTa CyneOHOro KOHTPOJS B JOCYACOHBIX CTaausIX OBLUIO PAaCCMOTPEHO
noctanoBinenusiMu  Konctutynmmonnoro Cyma P®. B mpeamer koHTpons Obuth
BKJIIOUCHBI PELICHUS CJIEAOBATENSA: MOCTAHOBIEHUE O NPEKPALICHUN YTOJOBHOTO
Je7la, TOCTAHOBJIEHUME O IPUOCTAHOBJICHUM IPEIBAPUTEIBHOIO  CIIEICTBUS,
IIOCTaHOBIICHUE O HAJIOKEHMHU apecTa Ha MMYILIECTBO, O IPOU3BOACTBE 0ObICKA 1 1p. .
B VIIK P® mnpaBo Ha oOxkanoBaHHEe MPOIECCyallbHBIX JAEHCTBUN U pemennii (cT.19
VIIK P®) otHeceHO 3akoHOAATeJIeM K CHUCTEME IPHHIUIIOB YrOJIOBHOIO

cynonpousBojcTtBa. Kpome Toro, BHepBble B  YrOJOBHO-IIPOLIECCYAIbHOM

! VronosHo-nponeccyanbhblii Kogeke Poccuiickoit ®eneparuu ot 18 nexabps 2001 . Ne 174-D3 ¢
M. ot 12. 11 2018 romga C3 PD ot 24 nexabps 2001 . - Ne 52 (wacts I) - Cr. 4921.





3aKOHO/ATENIbCTBE OMPEJIENIEH CTaTyC >Kallo0 M XOJaTalCTB y4YaCTHUKOB IMpolecca
(pazmen V). JlaHHbIl pa3znen MMeeT JBE INaBbl, B KOTOPBIX OTPAXEHbl CYOBEKTHI,
MMEIOIIME TIPaBO 3asBIATh XOAAaTraiicTBa, CPOKU PACCMOTPEHHS XOJATaMCTB,
CylneOHBI TOPAIOK pPACCMOTpeHHUs kaynob. Takum o00pa3oM, HOBOE YTOJIOBHO-
MPOIIECCYAIbHOE  3aKOHOJATEILCTBO  Pa3peIIMIo Psl  MOpoOJieM, CBSI3aHHBIX C
MEXaHU3MOM peaJin3allui CyAeOHOTO KOHTPOJIS, KOTjla paHee B KaKJOM KOHKPETHOM
clly4yae Cyny NMPUXOIWJIOCH peliaTh BOMPOCHI, KaCAIOIIMECs: Kpyra JHIl, 001aIaroiux
IpaBOM IMOAAYM JKAJIOObI WM XOJaTalCTBa, BO3MOXXHOCTh WJIM HEBO3MOXKHOCTH
npuHsATUA kano0bl. B CiioBape pycckoro si3pika JArOTCS CIEAYIOIIUE OMPEICIICHUS :
XO/IaTaCTBO -- oduIimanbHas TpockOa, kanoba - oduimanpHOE 3asBIECHUE C
npock0oil 00 yCTpaHeHMHM Kakoro-HUOyIh HeNopsjaka, HecmpaBemmBocTu. Kak
BUJTHO W3 ONpEJCICHUN, 3TU CJIOBAa SIBISIOTCS HA TEPBBIM B3IV OJIU3KUMHU TIO
cMmbiciTy. OJTHaKoO B YTOJIOBHOM CYAOTIPOM3BOJICTBE OHU OTIUYAIOTCS APYT OT JApyTa 1o
COJIEP>KaHUIO U 110 YPOBHIO MPABOBOM peTyIaMEHTAIIHH.

XonaralCcTBO - 3TO OOpalleHne YYaCTHHUKOB YTOJOBHOTO CYIOIPOM3BOJCTBA K
JI03HABATEII0, CIIEI0BATENI0, MPOKYpPOPY WM B CY[ C MPOCHOO O MPOU3BOICTBE
MPOLIECCYANIbHBIX ~ JICMCTBUA WA TPUHATHS  NPOLECCYaJbHBIX  PEIICHUM,
HAMpPaBICHHBIX HA YCTAHOBJICHHE OOCTOSITENHCTB, MMEIOIIMUX 3HAYCHHE IS Jeia
oOecrieyeHNEe TMpaB W 3aKOHHBIX MHTEPECOB JIMIIA 3asBUBIIETO XOJATANCTBO WIIU
npencrasisieMoro um jguna (4. 1 cr. 119 VIIK).

XomaraicTBO MoJaeTcs  CJEeNIOBaTeNI0, J03HABATEII0 WM B CYI B JIFOOOM
MOMEHT TPOU3BOJCTBA MO YroloBHOMY zeiny. OHO MOXET ObITh JIMOO YCTHBIM, H
TOTJIa 3aHOCUTCS B MPOTOKOJ CJIEICTBEHHOTO JCHCTBHUS WM CyneOHOTO 3acelaHus,
7100 MUCHMEHHBIM, W TOT/A MPUOOIIAETCS K MaTepraiaM yrojoBHoOro aena (4. 1 cr.
120 VIIK).

3aKOH HE OrpaHUYMBAET Kpyra MpOoLECCyalbHbIX AEHUCTBUN U MPOLIECCYATbHBIX

pELIeHUI, O MPOBEACHUHA KOTOPBIX MOT'YT XOJATalCTBOBAaThb YYaCTHUKHU YTOJOBHOIO

! VronosHo-nponeccyanbhblii Kogeke Poccuiickoit ®eneparuu ot 18 nexabps 2001 . Ne 174-D3 ¢
M. 12. 11 2018 roga C3 PD ot 24 nexabps 2001 . - Ne 52 (wacts 1) - Cr. 4921.
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cynomnpousBojcTBa. Llento xomaraiicTBa siBisieTcsl HE camMoO O cebe MpPOU3BONICTBO
MPOLECCYAIbHOTO  JICUCTBHUS WA MPUHATHE MPOLECCYATbHOTO pEIICHUsS, a
peanuzanus ¢ MX [OMOILIBIO JIMIIOM IPaB M 3aKOHHBIX HMHTEPECOB, a TaKKe
YCTAHOBIICHME TOTO WM HWHOIO HWMEIOLIETO 3HAYEHHUE Il YrOJIOBHOTO JeJia
00CTOsITEILCTBA 0JIaronpUsITHOTO TSt COOTBETCTBYIOLIETO Y4YaCTHHKA
CYZIOIIPOU3BOJICTBA.

[Ipu >TOM mMOmO3pEeBaEMOMY WM OOBHHSIEMOMY, €r0 3al[UTHUKY, a TaKXKe
MOTEPIICBIIEMY, TPAKIAHCKOMY HCTIlY, TpPaXIAHCKOMY OTBETYMKY WIH UX
MPEACTaBUTESIM HE MOXKET ObITh OTKa3aHO B JIONPOCE CBUCTENCH, MPOU3BOACTBE
CylneOHOM IKCIEPTU3BI U APYTUX CIAEACTBEHHBIX JICUCTBUHN, €CIIU 00CTOSTEIHCTBA, 00
YCTAHOBJIICHUU KOTOPBIX OHHU XOJATAMCTBYIOT, HMEIOT 3HAYCHHWE [JI1 JAaHHOIO
yrosioBHoro nena (4. 2 cr. 159 VIIK). Hexotopeie xomaraiicTBa OMNpEACTSIOT
MPOLEAYPY YTOJIOBHOIO CYIONPOU3BOCTRA.

B coorBerctBum ¢ 4. 5 cr. 217 VIIK crnenoBarens HNpu OKOHYAHUU
O3HAKOMJICHUSI C MaTepuallaMHd YTOJIOBHOTO Jejia pa3bsiCHAET OOBUHSIEMOMY €ro
IpaBO XOAATalCTBOBAaTh O PACCMOTPEHHHU CYJIOM YIOJIOBHOTO JieJla C Yy4YacTHUEM
npucspkabix 3acenareneid (m. 1 4. 3 ct. 31 VIIK), o npumenenun ocoboro mopsigaka
cynedHoro pazouparensctBa (cT. 314 VIIK) u o mpoBeneHuu mpeaBapUTEIbHBIX
coymanud  (ct. 229 VIIK). XoparaiicTBa yYaCTHMKOB Ipoliecca TOJJIeKar
PACCMOTPEHUIO M Pa3pELICHUI0 HEMOCPEACTBEHHO IOCJE €ro 3asBJICHHUS WA HE
no3aHee 3 cytok co aHA ero 3asasieHus (cT. 121 VIIK), npu 3TOM npuHMMaeTcs
pEIIeHHEe O BBIHECEHUHM IMOCTAHOBJICHUS JHMOO 00 YIOBICTBOPEHHWM XONaTalcTBa -
MOJTHOM WJIM YacTUYHOM, JHuO0 00 oTkaze B yaoBiIeTBOopeHuu. JlaHHOE
IIOCTAHOBIICHUE TAKKE MOMKET OBbITH 00KAIOBAHO BBIIIECTOSIIAM JIMLAM MU B Cynt,
CBoOona 00anoBaHUS TMPOIECCYaTbHBIX NEHCTBUNA W PEIICHUN Cyma MPOKYypopa,
PYKOBOAUTENS CJIEICTBEHHOTO OpraHa, cleAoBarelis, OpraHa J03HaHUs, JO3HaBaTels

OJIMOCTBOPACT coboM  HayaJo peain3dallii HOBBLIX IIPUHOWUIIOB  YI'OJIOBHOI'O

'Kommenrtapuit x YronoBHo-TipolieccyanbHOMY Kojiekcy Poccumiickoit Memeparum - 3-e H31L.,
nepepab. u got. - «M3mgarensctBo KOpaiit», 12. 11. 2018 rona





CYIOIIPOM3BOJACTBA. DTO NPOBAIAECTCS B TOM, YTO MOXHO O0XajloBaTh J000e
JNEUCTBUE WM PEIICHUE JOKHOCTHBIX JIMI, OCYLIECTBISIONIMX YTOJOBHOE
CYIONPOU3BOJICTBO, HCMOJIB30BaTh BCE IPABOBBIE CIIOCOOBI 3aIllUTHI HAPYIICHHBIX
MPaB ¥ 3aKOHHBIX HHTEPECOB U B YCTAHOBJICHHOM IOPSJIKE BOCCTAHOBUTH UX.

B nurteparype oTmedanoch, 4TO kajgo0a HE TOJBKO CIY)KUT CpPEICTBOM
obecrieueHUsT TpaB M 3aKOHHBIX  HMHTEPECOB  YYaCTHHUKOB  yTOJIOBHOTO
CyAOTPOMU3BOJICTBA, HO M SIBISIETCS METOJOM BBISIBJICHHUS HAPYIIEHUN YrOJIOBHO-
IPOLIECCYaIbHOTO 3aKOHA JIO3HABaTEJIEM, OPraHOM JIO3HAHUS, CIIEOBATENIEM,
IPOKYpPOPOM Ha JOCYeOHOM MPOU3BOICTBE.

XKanoba - 310 3aKkOHHOE 1 000CHOBAaHHOE OOpaIleHNE YYACTHUKOB YTOJIOBHOTO
mporecca K KOMIETEHTHBIM OpraHaM ToOCyJapCTBa, IMOJHOMOYHBIM TMPUHSTH,
paccMOTPETh U Pa3pElIUTh €ro MO CYIIECTBY, B CBS3M C HapYyLICHUEM IMpaB H
3aKOHHBIX MHTEPECOB WJIM B CBS3U C HEOOXOAUMOCTHIO MPOBEPKU WIIM KOHTPOJS 32
OPUHATHIMU NPOLECCYaAIbHBIMU PEIIEHUSMH WU JEUCTBUAMH JOJKHOCTHBIX JIULI.
[IpaBo Ha oO’kajoBaHHE MPOIECCYATbHBIX NEUCTBUM W PEIICHUH 3aKpEeIuieHO B
3aKOHE B Ka4eCTBE MPHMHIIUIA YTOJOBHOTO cynonpoussocTsa (ctT. 19 VIIK Pd ).!

XKanoObl Ha perieHus cyda MepBOl MHCTAHIIMU, HE BCTYNHBIINE B 3aKOHHYIO
CUJIY, HOCAT HAMMEHOBAaHHE aNeJUIALIMOHHbIE WIIM KACCAlIMOHHBIE U PACCMATPUBAIOTCS
BBIIECTOSIIIUMUA ~ CyJaMH B  COOTBETCTBUM CO  CTPOTO  YCTAHOBIICHHOM
npoiieccyanbHoi ¢opmoii. JKanoba mo moBogy HApYIIEHHOTO MpaBa WIIM 3aKOHHOTO
WHTEpPECa MOXET OBITh PAacCMOTPEHA BBIMICCTOSIIIIUM OJPKHOCTHBIM JIUIIOM WITU
CYZIOM.

B cootrBerctBum ¢ u. 1 ct.11 VIIK cya, npoxkypop, clieqoBaTelb, 103HABATEIb
00si3aHBI ~ PA3BSICHUTH  IOI03PEBAEMOMY, OOBHHSIEMOMY, MIOTEPIEBIIEMY,
rPaXJAHCKOMY HCTIY, TPa)XJAHCKOMY OTBETYMKY, a TAKXKE JPYTMM YYaCTHUKAM
YJTOJIOBHOTO CYIONMPOW3BOICTBA WX TIpaBa, OOS3aHHOCTH, OTBETCTBEHHOCTh U

o0ecrneynBaTh BO3MOKHOCTD OCYHICCTBIICHHUA 3TUX IIPAB.

! VronosHo-nponeccyanbhblii Kogeke Poccuiickoit ®eneparuu ot 18 nexabps 2001 . Ne 174-D3 ¢
M. ot 12. 11 2018 roxa C3 PD ot 24 nexabps 2001 . - Ne 52 (wacts I) - Cr. 4921.
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ObecneunBass  rpakJgaHaM  MpaBO  Ha  OOXKaJloOBaHUE, TOCYIAapCTBO
MPEAOCTaBISET UM BO3MOXKHOCTh 00paIlaThesl K MIMPOKON CETH Pa3IMYHbIX OPTraHoB,
KOTOpbI€ O0s3aHBI NpPUHUMATh MW paccMaTpuBaTh KajaoObl, CBOEBPEMEHHO
pearupoBaTh Ha HUX, NMPUHUMATh MEPhl K BOCCTAHOBJICHHUIO HAPYIICHHBIX MpaB U
WHTEPECOB rpaxaaH.

[To o6memy mpaBuiy *anoda MOXKET OBITh MTOJJaHa KaK B TUCbMEHHOM, TaK U B
yCTHOU opmMe, OHAKO MUChMEHHAs kajno0a siBisieTcs 0oyiee MPenoYTUTEIIBHOM.
[Ipeanonaraercs, 4to xajnoba AOMKHA UMETh OMPENCIICHHYIO CTPYKTYPY, BBOJIHYIO
4acTh, B KOTOPOM YyKa3bIBACTCSl aJpecar, BBIMIECTOSIIECE TOJDKHOCTHOE JIMIIO WIIH
cyneOHasi WHCTAHIMS, TIEPEUYCHb OOXKaTyeMbIX JCHCTBUM WJIM  pEIICHUI,
OMHCaTeIbHO-MOTUBUPOBOYHYIO YacTh, TJI€ H3JIAralOTCsi OOOCHOBAaHHS JIOBOJIOB U
ApTyMEHTOB IO CYIIECTBY >KaJloObI, OMHCHIBAIOTCS HEMPABOMEpPHBIC, O MHEHHIO
3asBUTENISA, JEUCTBUS; PE3OJIOTUBHYIO YacTh, IJI€ H3laraercs U (HopMyaupyercs
paBoBasi MO3HIUS 3asSBUTENISI M €ro TpeOOBaHHE O BOCCTAHOBICHUH HAPYIIEHHOTO
mpaBa O TpU3HAHUM JEUCTBUM (Oe3neCcTBUI) HE3aKOHHBIMH, 00 OTMEHe
MPOIECCYATIBHOTO PEIICHUS.

VYronoBHO-TIPOIIECCYaIbHOE 3aKOHOJATEILCTBO B CHJIy CBOEH crerupUuKu
CTPOTO pEmIaMEHTUPYET KPyr JIWIl, UMEIOIIUX MpaBO 3asBISATh XOJaTalCcTBa WU
II0/1aBaTh JKaJIOOBI B XOJI€ YTOJIOBHOTO CY/IOIIPOU3BOICTBA.

JIunia, uMeronue npapo 3asiBIsATh X0/aTaicTBa, onpeneseHsl B cT. 119 YVIIK Pd.1

Bo-1iepBbIX, 3TO YYaCTHUKH YTOJIOBHOTO IMPOIECca CO CTOPOHBI OOBHHEHHSI, KOTOPBIC
3asMBJISIOT XO/ATalCTBA C IIETBI0 pean3alud UMU QYyHKIIMA OOBHHEHHUS (YTOJIOBHOTO
MpeciaeoBaHusA) B MEIIX H300JIMYCHHUS T0J03PEBaeMOro, OOBHHSIEMOTO B
COBEPIICHUH TMPECTYIJICHUS: TOCYIapCTBEHHBI OOBHHUTEIb, MOTEPIEBIINIA;
YaCTHBIM OOBUHUTENb; TPaXKJAHCKUKM UCTell; Bo-BTOPHIX, 3TO YYaCTHUKU YTOJIOBHOIO

mnmponecca CO CTOPOHBI 3alllWTBI, KOTOPBLIC HMCIIOJIB3YIOT IIPAaBO 3adABJICHHUA HMHU

! VronosHo-nponeccyanbhblii kogeke Poccuiickoit ®eneparuu ot 18 nexabps 2001 . Ne 174-D3 ¢
M. 12.11 2018 rogaa C3 PD ot 24 nexabps 2001 1. - Ne 52 (dacts I) - Cr. 4921.





11

XO/aTaiicTBa MJig 3alllUThl OT BBIABUHYTOIO OOBUHEHHUS: I10JI03PEBACMBIl;
oOBUHsAEMBIH M ero 3amuTHUK (1.8 d.l c1.53); 3aKkoHHBIN npeACTaBUTEIb
HECOBEPILICHHOJIETHET0  TMOJ03pEBaeMOro, OOBHHAEMOTO W  MPEICTaBUTEINb;
IPaKIaHCKUN OTBETYUK U €0 MPEACTABUTEIIb.

Hapsiny ¢ ydacTHUKaMu YTrOJOBHOTO MpoIlecca CO CTOPOHbI OOBUHEHUS U
3amuTel B cT. 119 VIIK ectp u skcnepr. OH uMeeT mpaBO XOAATaiCTBOBaTb O
IIPOU3BOJICTBE MPOIECCYATbHBIX JIEHCTBUN W MPUHSITHU MPOIECCYaTbHBIX PEIICHUM,
B YACTHOCTHU, O MPEJOCTABICHUHN €My JOMOIHUTEIBHBIX MaTepHraaoB, HEOOXOIUMBIX
JUISL JJa4d 3aKJIIOUEHUs, JIMOO TPUBJICYCHUU K MPOU3BOJCTBY IKCHEPTHU3BI JAPYTHUX
IKCIIEPTOB.

VYronoBHO-TIPOIIECCYalIbHBIM  3aKOH B HEKOTOPBIX CiIydasX OTHOCHT K
CyOBEKTaM XoOJaTaiicTBa  CBHUJCTENs, KOTOPBIM BMpaBe MPU JOMPOCE 3aSIBUTH
XOIaTalCTBO O TpoBeAeHUU (ororpadupoBaHusi, ayauo- W  BHJICO3AIUCH,
kuHocheMKkH (4. 4 c1. 189 VIIK). Kpome Toro, cBuieTenb MOXKET X01aTaiiCTBOBATh O
JOTIOJIHEHUH JTMOO0 YTOUHEHHUH JOIPOCca; 3TO XOAATaCTBO MOJIEKUT 00s3aTeTbHOMY
yaoBieTBopeHuto (4. 6 ct. 190 VIIK).

3aKOHOM TaKXe OIMpe/eNIeHbI JIKIa, KOTOphle UMEIOT MPaBo MoAaTh xkajaoly. B
YrOJIOBHOM  CYJIOTPOM3BOJCTBE KajJoObl MOTYT OBITh TOAaHBl YYaCTHUKAMU
YrOJIOBHOTO CYIOIPOM3BOJACTBA, a TAaK)KE WHBIMU JIMIIAMU B TOM 4YacTH, B KOTOPOM
IPOU3BOMMBIE TMPOIECCYyalbHbIE JCHCTBUS U NPUHUMAEMbIe MPOLECCYaJIbHbIE
peuieHus 3aTparuBator ux uHTepecs (ct. 123 VIIK).

Takum oOpa3zom, Bce y4yaCTHHKH, TiepeunciaeHHbie B paszaene 11 gactu 1 VIIK
BIIpaBE OOpaTUTBCA C KajJoOoil Ha neiicTBus (Oe37AeCTBUE) W peIlleHHWEe OpraHa

AO3HAHUA, JO3HABATCIIA, PYKOBOAUTCIIA CICACTBCHHOI'O OpraHa CJICaoBarclid,

MIPOKypopa u cyna.

1.2. CymHoCTb, POJib X0AATAMCTB M *KaJ100 B YTOJTOBHOM MpoIlecce.
XonaTaiCcTBO, SBISETCS OCHOBHBIM MOOYIUTENIbHBIM JIEMCTBUEM CYOBEKTa
YIOJIOBHOTO CYIONPOU3BOJICTBA, HAMPABICHHBIM K YIOJHOMOYEHHOMY OpraHy.

XoparailcTBo - 3TO oduuUalibHas Npoch0a WM MPEJCTaBICHHE, aJPECOBAHHOE
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CyOBbEKTaM, MPABOMOYHBIM Pa3pelINTh COOTBETCTBYIOIIUN BOMPOC IO CYIIECTBY;
odulranbHas Mpock0a O COBEPIIECHUH MPOILIECCYaIbHBIX NEUCTBUN WU MPUHSITUU
peleHuii, oOpaleHHas K OpraHy JI03HAaHUsS, CJIEI0BATeNI0, IIPOKYypOpy MM B Cym.’
Y4YacTHUKM  yTrOJOBHOTO  CYIONPOM3BOJCTBA  BIPABE  3aABJISTH  PA3JIUYHBIC
XOJlaTaiiCTBa, SIBISIIOLIMECS O(UIIMATBLHBIM TPEICTABICHUEM WM TPeOOBaHUEM.
VYronosHbli nponecc: [lepeuenp auil, UMENKX MPaBO 00paliaThCsa K JO3HABATEIIO,
CJIE0BATENI0, IPOKYPOPY WJIM B Cy[ U NPUHOCUTH XOAaraucTBa, orpaHuyeH. K Hum
OTHOCSITCS TIOJI03PEBAaEMblii, OOBUHSEMBIM, €ro 3allUTHUK, MOTEPIEBIINN, €ro
3aKOHHBIN MPEJICTABUTENb U MPEICTaBUTENb, YACTHBIM OOBUHUTENb, SKCIIEPT, a TAKKE
IPKIAHCKUN UCTEIl, TPaXKIAaHCKUM OTBETUYHK, ux npenacraButenu (4. 1 cr. 119 VIIK
P®). Dt nuua BmpaBe 3asBUTh XOJaTalCcTBa O TPOU3BOJCTBE IMPOIECCYaTbHBIX
JNEUCTBUA WM TNPUHSATHM MPOLECCYaJbHBIX PEUICHUN 11  yCTAHOBJICHUS
00CTOATENHCTB, MMEIOIIMX 3HAUYEHHE JUIsl YTOJIOBHOTO Jefla, OOecreyeHusl MmpaB U
3aKOHHBIX MHTEPECOB JIMIA, 3asBUBLIETO XOAATAMCTBO, WIM IPEACTABISIEMOIO UM
JIMIIA COOTBETCTBEHHO. BhIlIenepeunciieHHbIe JIMIA BIPaBe 3asBIATh XOAATANCTBA O
IIPOU3BOJICTBE MPOLECCYAIBHBIX ACHCTBUN U IPUHATUU IPOLECCYABHBIX PEIICHUMN.
[IponeccyanbHble JEUCTBUSA - 3TO ACUCTBUS JO3HABATEIIS, CIEAOBATENS, IIPOKYpOpa U
Cyla, OCYIIECTBIISIEMBbIE B paMKax W B mnopsiake, npeaycmorpeHHbix YIIK P®. Ilox
IPOLECCYAJIbHBIMU ~ PELICHUSIMHU I[IOHMMAKOTCA BCE PELICHHUs, IPUHUMAEMBbIE
JIO3HABaTEeJIEM, CIIEI0OBaTEJIEM, MPOKYPOPOM M CYAOM, BBIHECEHHBIE B IIpOLECCE
J03HAHUS, TPOU3BOJICTBA TIPEIBAPUTEIHHOTO CIEACTBHS U CyAeOHOTO
pa3buparenscTBa.?

XomaraiicTBa MOTYT 3aTparvuBath JIFOOBIE BOMPOCHI, HAXOSIIUECS B Mpeaeiax

KOMIETEHIIUH JOJKHOCTHOIO JIMIAa, K KOTOPOMY OHM OOpaiensl. [IpaBo 3asBneHus

XOI[aTaP'ICTB O3Ha4yaeT 00SM3aHHOCTH UX PaCCMOTPCHUSA KOMIICTCHTHBIMU OpPraHaMM U

! Kypc yromnosuoro mnporiecca/ [Ton pen. 1 . 0. H., npod. JI. B TonoBko. — 2-¢ u3n., ucnp.- M.: Craryt, 2017

2 JlazapeBa B.A. Y4actue nmpokypopa B yroJIoBHOM Iporecce. Hayano-npakrideckoe nmocobue. — M.: FOpaiit, 2017. —
215¢c.



http://litra.studentochka.ru/book?id=140923931

http://litra.studentochka.ru/book?id=140923931
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JOJDKHOCTHBIMU JIMIIAMU, HE3aBUCUMO OT (DOpPMBI 3asiBICHUS. YIOBIETBOPEHHUIO BO
BCEX CIydasX MOAJIEkKAT XOIaTalCTBa, €CIM OOCTOSTENbCTBA, AJIA YCTaHOBJICHUS
KOTOPBIX OHU 3asIBJIEHBI, MOTYT UMETh 3HAYEHUE JJIsI YTOJIOBHOTO JAENA.

Ongna w3 (opM KOHCTUTYIMOHHOM 3allUThl 3aKOHHBIX TIpaB YYaCTHUKOB
YyrOJOBHOTO  CYAONPOM3BOACTBA - MPEAOCTABICHWE TIpaBa Ha 00XaJloBaHUE
IIPOLIECCYANIBHBIX ACHUCTBUN U PELICHUM, 3aTParuBarOlIuX 3aKOHHBIE UHTEPECHI JIUL],
YYACTBYIOIIIMX B YIOJOBHOM CYAONPOU3BOJICTBE, WM WHBIX JIMI, B TOW YaCTH, B
KOTOPOM TPOBOAMMBIE TIPOLIECCYaJbHbIE JEUCTBUSI W MNPUHUMAEMBIE PEIICHUS
3aTparuBaloT ux uHrepecsl (ctT. 46 Koncturyuu PD).?

XKanoba - 310 ycTHOE MJIM MUCBMEHHOE OOpallleHHue B CYII, TOCYIapCTBEHHBIM
OpraH, OpraH MECTHOTO CaMOYNpPABJIECHUS WIH K JOHKHOCTHOMY JIMILy MO IOBOAY
HapylI€HUs TMpaB W OXPAHSIEMBIX 3aKOHOM MHTEPECOB TpaXkJAaHWUHA WU
ropuandeckoro juna. Mcxoas u3 o0umienpaBoBOro MpHHIMIA JT03BOJIEHHOCTH TOTO,
YTO NPSMO HE 3alpelieHO 3aKOHOM, JAaHHOE€ NPaBO IPUHAIJIEKUT TaKKe
MHOCTPAHHBIM TpaxaaHaM M JuIamM 0e3 TpaxkJaHCTBa, MPOKUBAIOIIUM Ha
tepputopuu PO.

OGxanoBaHue JCHCTBUM W pEIICHWH opraHa JdO3HAHUS, JO3HABATENs,
clemoBaresisi, MPOKypopa M Cyla HMEET IIeJib HE TOJbKO OO0EeCneduTh MpaBa u
3aKOHHBIE WHTEPEChl (U3MUECKUX M IOPUIUYECKUX JIUI[, HO U CIIOCOOCTBOBATH
OOHapyXEHUI0 W YCTPAHEHUIO HApPYIICHHH M OIIMOOK, JOIMYIIEHHBIX B MPOIECCe
YTOJIOBHOT'O CYZIOITPOU3BOCTBA.

CymecTtByeT psii OCHOBaHUM, TpPU HAJIUYUM  KOTOPBIX JOIyCKaeTcCs
BO3MOXKHOCTh 0e€30TiaraTesbHON cyneOHOM mpoBepku: 1) Hanmuuue CyIIeCTBEHHOTO
OTpaHWYCHHUS KOHCTUTYIIMOHHBIX TMpaB M CBOOOJ] JTUYHOCTH; 2) MPOIECCyabHBIE
JEUCTBUSL W PEIICHHs 3aTparuBaloT MpaBa M CBOOOJBI 4YelOBeKa BHE cdepsl
YTOJIOBHO-TIPOLIECCYANIbHBIX OTHOIIEHUM; 3) OTCYTCTBUE MPSIMOMl CBSI3H MEXKIY
MPOBEPKOM 3aKOHHOCTH W OOOCHOBAaHHOCTH MPOLECCYaJIbHBIX PEIICHUN WIH

JNEUCTBUA M TEMHU BONPOCAMH, KOTOpPBIE JOJDKEH PelaTh Cy[ MPH MOCTAHOBJICHUH

1K0HCTI/ITYL[I/I$I P® or 12.12.1993r. u3xa. «DKcMo»
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npuroBopa. llpeumyiectBa CcyaeOHOT0O KOHTPOJISI 3a 3aKOHHOCTBIO PEIICHH,
nevicTBuii M 0Oe3lNEHCTBHEM  JODKHOCTHBIX  JIMIL, o CPaBHEHHUIO C
aJMUHUCTPATUBHBIM, OeCCIOpHB. BmecTe ¢ TeM cyn mOpu TMpPOBEpPKE B IMEPUOJ
MpEeABAPUTEILHOTO  pacCiieloBaHMsl MO  JKajJo0e  yJyacTHHKAa  yYTrOJIOBHOTO
CYIONPOU3BOJCTBA WJM HWHOTO JIUIA, YbM HMHTEPEChl ObUIM 3aTPOHYTHI B XOJI€
MPOBEAEHUS MPOLIECCYANBHBIX JEUCTBUN, TEX WJIM UHBIX MPOLIECCYAIbHBIX aKTOB, HE
JNOJKEH TIPEApEIIaTh BOMPOCHI, KOTOPBIE BIIOCIEACTBUU MOTYT CTarb NPEAMETOM
CyneOHOro pa3oupareabCTBa MO YrOJIOBHOMY JICITY.

besotnararenbHas cyneOHas mpoBepKa OCYIIECTBISIETCS: a) CY[OM TI0 JKajo0am
3aMHTEPECOBAHHBIX JIMI] HA JICMCTBUS W PELICHUS OpraHa J03HaHWs, HO3HABATEII,
cienoBaressi, MPOKypopa U HE JOJKHA OBITh CBA3aHa C NPUOCTAHOBJICHUEM HU
MIPOM3BOACTBA IO AEY B ILIEJIOM, HA HUCIIOJIHEHUS COOTBETCTBYIOIIMX PEIICHUN WU
nercTBuii; ©) Ha OCHOBAaHUU TIPEACTABICHHBIX OpraHaMu  pacclieoBaHUs
MaTepHraaoB, 000CHOBBIBAIOIIUX COOTBETCTBYIOIINE PEIICHUS WU ACHCTBHS.

Y4YacTHUKM yTOJOBHOTO TMpoOIEecca, a TakKXKe JHULNA, YbM HHTEPECHI
3aTparuBarOTCs TMPUHUMAEMBIMU pEIICHUsIMU, BIIpaBe o0XajoBaTh Kak JIr0Ooe
nercTBHe, TaKk W Oe3leicTBHME opraHa JO3HaHMS, JO3HaBaress, ClieoBaTels,
IIPOKypopa U cyza Ha a0 cTaauu yroiaoBHOTO mnporecca. [IpaBo Ha oOkamoBaHue
JOJKHO OBITh Pa3bsICHEHO JTIOJDKHOCTHBIMH JIMIIAMHU IPABOOXPAHUTEIIBHBIX OPTaHOB H
Cyla, Ha KOTOpbIE BO3JIOKEHA IpolleccyalibHasi O0sS3aHHOCTh BCECTOPOHHETO,
ITOJIHOTO, CBOEBPEMEHHOTO W OOBEKTHBHOTO PACCMOTPEHHUS JKaJIOO0 MPH IEPBOM
KOHTaKTe€ C  JIMUAMHA, YbU  HMHTEPECHl  3aTPArMBAKOTCS  IIPOBOAUMBIMHU
MpOLECCYAIbHBIMU ~ JICUCTBUSMHA ~ WJIA ~ NPUHAMAECMBbIMH  MPOLECCYaATbHBIMHU

PELICHUSIMH.
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IUIABA 2. OCOBEHHOCTHU XOJATAMCTB U )KAJIOB B YTOJIOBHOM
CYAOBPOMU3BOACTBE

2.1. 0c00eHHOCTH 3a5IBJICHUS U PACCMOTPEHUS X0AATAUCTB B YTOJIOBHOM
CYAOIIPOU3BO/CTBE.

«XoparaiicTBo» ecThb «oduuuanpHasg mnpockOa». IlpuuemM B omimuume ot
TpeOOBaHUsI - 3TO MpPOCh0a, KOTOPYIO JOHKHOCTHOE JMIIO (OpraH) BIIpaBe HE
YIOBJIETBOPUTH. «XOAATANCTBO», O KOTOPOM YETHIPEXK/Ibl YIIOMUHAETCS B TEKCTE CT.
120 VIIK P® - 510 agpecoBaHHasl CIeIOBATENIO (JI03HABATENIO U JIP.), CyAy (Cyabe) U
ap. oduunManbHasg MNpockda YNOJIHOMOYEHHOIO Ha TO YYaCcTHUKA YrOJOBHOTO
Ipolecca O BBINOJHEHUHU OIMPEACIIEHHOTO MPOIECCyalbHOTO (PO3BICKHOTO) IEUCTBUS
U (WaM) TOpuUHATHM (OTMEHE, W3MEHEHHH) NPOLECCyallbHOIO pEIIeHUs, 3a
UCKJIIOYCHHEM 3asiBICHHs] 00 OTBOZAE U >KaJIoObI, KOTOPYIO CJIeIOBaTelNb (103HABATEh
U Jp.), cyn (Cyapsl) MpU HaIWYUKU K TOMY (aKTHYECKUX OCHOBAaHMI BIpPaBE HE
YIOBJIETBOPUTH.

B crarpsx 3akoHa, CreIMAILHO TIOCBSIIEHHBIX CTaTyCy OTIEIbHBIX CyOBEKTOB
yrojioBHOTO mponiecca (m. 5 4. 2 cT. 42, n. 4 4. 4 ct. 44 u ap. YIIK), roBoputcsa o
HAJMYUU y TaKOBBIX IpaBa 3asBIATh «XOJaTAalCTBAa U OTBOABD», a TAKXKE OTJAEIHHOTO
paBa MPUHOCUTH Kano0b! (4. 2 cT. 18, m. 18 4. 2 c1. 42 u ap. VIIK). ImenHo nanHas
0COOEHHOCTh (POPMYIMPOBAHUS BO3MOXKHOCTEH, MPETOCTABICHHBIX 3aKOHOAATETIEM
noreprnesuieMy (TpaXXJaHCKOMY HCTILy M JIp.), TO3BOJIIET HaM YTOYHUTH, YTO C
MO3UIIMHM  YTOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHa 3asiBIeHHe 00 oTBoAe (kajnoba)
XOJIaTaCTBOM He sBIsieTCs. MHaue B BhIIEYKa3aHHBIX CTAThAX PeYb ObI IIIA O MPaBe
3asMBJIATH XOAaraiicTBa 0e3 yrmoMuHaHusa 00 oTBomax (Kanobdax).

[Toctpoenue meporo mpemmoxenus 4. 1 cr. 120 VIIK P® yka3piBaeT Ha
Halmnuue y nuna (nun), nepeuucieHHbix B 4. 1 cr. 119 VIIK, Bo3moxkHOCTH
peanu3oBaTh TMPUHALICKAIIEE WM MPABO «B OO0 MOMEHT MPOW3BOACTBA TIO

yrosioBHoMmy geny». IIpudem cienoBatens (J03HaBaTeNlnb U Jp.), Cyd (Cynbsi) He

! Tenbaubaes, Mosnan XacueBud.. YTonoBHbIA mpolecc: y4eOHUK I CTYIEHTOB By30B, 00ydaroIuXcs 110
opunuaecknM crnenuanbHocTsM / M. X. Tenpaubaes, B.B. Bannemmes. — 3-e u3n., mepepad. u gom. — M.: KOHUTU-
JAHA, 3akon n npaso. - 719 c.. 2012
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BIIpaBe NPEMSATCTBOBATh peaiu3alvi JaHHOro mpaBa. OHU JOKHBI TMPUHSTH
XOaTalCTBO, PACCMOTPETh U PA3PEIIUTh €ro. A BOT YIOBIETBOPATH COACPHKAILILYIOCS
B XOJlaTaliCTBE MPOCHOY WJIM K€ OTKa3aTh B €€ YAOBJICTBOPEHHM peliarh OyleT cam
cienoBarenb (03HaBareNb U Ap.), CyA (Cyabs) IO CBOEMY BHYTPEHHEMY YOEKICHHUIO,
PYKOBOJICTBYSICh 3aKOHOM U COOCTBEHHBIM MIPABOCO3HAHUEM (COBECTHIO).
XoaaraicTBO «3asBJIICHOY» TOCJE TOTO Kak clie/loBaTeNb (J03HAaBaTeNlb U Jp.),
cyn (Cymbsl) TIONYYHJI €r0 MUCHbMEHHBIA BapHaHT JUOO yCIbIan ycTHoe (TepeBol
3asBJICHHOTO C TIOMOIIBIO JKECTOB JMOO JaKTUJIOJIOTHHU) XojaTaicTBo. B pemkux
CITy4asix 3asiBJICHHE XOAaTaiicTBa MOXET OBITh OCYIIIECTBICHO JUIIL IPU COOIOACHUU
CIIEIUAJIBHO TIPETYCMOTPEHHBIX 3aKOHOM ycioBuil. K mpumepy, oOBUHsSEMbIN
XO/IaTaliCTBO O TIOCTAHOBIICHWHM TIPUTOBOpa 0€3 MpOBeACHUs]  CylaeOHOro
pa3OuparebCcTBa B CBSI3U C COIVIACHEM C MPEABSBICHHBIM OOBUHEHHUEM MOXKET
3asBUTH JIMIb B MPUCYTCTBUU 3amuTHUKA (4. 1 ct. 315 VIIK), a agmMuHucTpanuu
NICUXUATPUYECKOTO CTAlMOHApa, TAE COAEPKUTCS JULO0, NPU3HAHHOE HEBMEHSEMbIM,
MOXET OoOpaTuThcsi B CyAd C XOJATaliCTBOM O TMpeKpalieHuH, H3MEHEHUU WU
IPOVIEHUU Ha cleAyroume 6 MecsaleB NPUMEHEHUS K JIMIY MPUHYIUTEIbHOU MEpbI
MEIUIMHCKOTO XapaKTepa JUIlb MpH TOATBEPXKICHUM CBOETO XOJaTaucTBa
MeauiHcKuM 3akimtodeHueM (4. 1 ct. 455 VIIK) Ucxona u3 coaepxkanus 4.4. 2 U 3
ct. 257 VIIK, yuactHHK cyneOHOro pas0uparenbcTBa oOpamaercs K Cyay C
XOJATaMCTBOM CO CJIOBAMHU « YBa)Ka€MbIi Cyn», a K cyabe - «Bamma yecTby. ! [Tpuuem
JenaeT oH 3T0 cTosA. OTCTyIUIeHHE OT IpaBuiia 0OpalleHUs K Cyqy CTOSI MOKET ObITh
JTOMYILIEHO TOJBKO C pa3pelieHus: mpeacenarenbcTBytomiero. [lo odmemy mpaBuiny
XOJIaTaliCTBA MOTYT OBITH 3asBICHBI C MOMEHTA TOSBICHUS B YTOJOBHOM TMPOIECCE
MepBOro CyOBeKTa, YIOJIHOMOYCHHOTO 3asBIATH XoJaTalicTBa. B manmpHeIem
paccmarpuBaemas BO3MOXXHOCTb CYIIECTBYET B YIOJOBHOM IIPOLIECCE IMOKA Cam
VTOJIOBHBIM Tporiecc He OyaeT 3aBeplieH. JIuiib NpUMEHUTENBbHO K €IMHUYHBIM
XOJlaTaiiCTBaM 3aKOHOMAATENb MPEAYCMOTPEN CPOKH, B TE€YEHUE KOTOPHIX OHU MOTYT

OBITH 3asBJICHBI.

! Poikaxos A.IL. [IpaBo Ha 3amuTy B yroimoBHoM mpouecce. PepkakoB A.IT. —M.: , 2016. — c.
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«ITuceMenHoe xonaraiicTBO» 3TO OouImasbHas Ipockda, oPOopMIICHHAS B BUJIE
HaIMCAHHOTO (Hare4aTaHHOT0) W MOJANKMCAHHOTO YYaCTHUKOM YTOJIOBHOTO IMpoIecca
nokyMeHta. OOmmx TpeOOBaHMM K 3TOMY MPOLECCYATIbHOMY  JIOKYMEHTY
3aKOHO/ATeNIeM He MPETyCMOTPEHO, MO3TOMY OOBIYHO OH MOXET OBITh COCTaBJEH B
pOM3BONLHOM (opme.?

Uem nyumne xomartaiicTBO OyleT MOTUBHUPOBAHO, TEM CKOpee OHO OyaeT
YAOBJIETBOPEHO. MEXly TeEM Ha TOTEPIEBIIEro (rPakIaHCKOTO UCTIIA, TPAXKIAHCKOTO
OTBETYMKA, TMOJ03PEBAEMOro, OOBHUHSIEMOTO M Jp.) HE BO3JIOXKEHO OOsS3aHHOCTHU
MOTHUBHUPOBATh XOAaTacTBO. VM MpenoCcTaBlIeHO MpaBo 3asBIATh XOAATalCTBO, a HE
3asBJISITh MOTHBUPOBAHHOE XOJIaTaliCTBO. JTO 0oO1ee npaBmio. Ho U3 Hero nMmerorcs
uckioueHus. K TakoBBIM clielyeT OTHECTH XOJAaTaliCTBO 00 HCKIIOYEHUH
JI0OKa3aTelbCcTBA W3 TMEPEUYHs J0Ka3aTelIbCTB, TMPEABSIBISIEMBIX B  CylcOHOM
pazOuparenbcTBe. B COOTBETCTBUM C 3aKpemieHHbIM B 1. 2 4. 2 cT. 235 VIIK
TpeOOBaHWEM K €ro COAEp)KaHWI0, B TEKCTE€ TaKOro XOjAaTaicTBa 00s3aTelIbHO
JIOKHBI  OBITh  OTPa)K€Hbl OCHOBaHUS I  MCKJIIOYEHHUS JOKa3aTelIbCTBa,
npenycMmotrpennbie YIIK, u oGcrosiTenbcTBa, 000CHOBBIBAKOIIME X0oAaTancTBO. JInio,
3asBUBIIEE BO BpeMs CyneOHOTO 3acedaHusi XOAaTaliCTBO O BBI30BE HOBBIX
CBUJIETENICH, DKCIEPTOB U CHEIHAINCTOB, 00 HCTPEeOOBAHUM BEUIECTBEHHBIX
JI0Ka3aTeNIbCTB M JIOKYMEHTOB WJIM 00 HCKIIIOYEHHH JI0KA3aTeIbCTB, MOJYYEHHBIX C
Hapymenuem Ttpebosanmii YIIK, momkHo ero ob6ocnoBars (4. 1 cr. 271 VIIK).
CornacHo MoOJIOKEHUSIM, 3aKperyieHHbIM B 4. 6 cT. 278 VIIK, B ciiyyae 3asiBieHus
CTOpOHaMH OOOCHOBAHHOTO XOJATalCTBa O PACKPBITUU TMOIJIMHHBIX CBEACHUN O
JUIE, JAIONIeM TOKa3aHUs, B CBS3M C HEOOXOAMMOCTHIO OCYIICCTBICHHS 3aIlUThI
MOJICYIUMOI0 JINOO YCTAHOBJICHUSI KaKHUX-JTMOO CYIIECTBEHHBIX [JIsi PACCMOTPEHUS
YTOJIOBHOTO Jiefa 00CTOATENbCTB, Cy/ BIIPABE MPEAOCTABUTH CTOPOHAM BO3MOYKHOCTD
O3HAKOMJIEHUSI C YKa3aHHbIMU CBeJeHUSIMU. C OZHOW CTOPOHBI 3TO HUCKIIOUEHUS U3
npaBuiia. A ¢ Apyrou, eciau yka3aHHbIE XoJaTalicTBa HEe OyayT 000CHOBAaHHBIMHU, OHH

BCE PABHO JIOJKHBI OBITh IPUHSTHI, PACCMOTPEHBI U Pa3pEIICHBI.

! Kypc yromnosroro nporecca/ ITon pen. 1 . 1o. H., npod. JI. B Tonosxko. — 2-e u3n., ucnp.- M.: Craryr, 2017
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Tonbko mosiBAsieTcst HoBoe ((opmanbHOE) (HaKTHUECKOE OCHOBAHHE UX
HEYIOBJIETBOPEHHUS - OTCYTCTBUE 00OCHOBAHUS 3asIBJIEHHOTO XO/1aTaCcTRa.
3aKoHO/aTeNIb HUYETO HEe CKa3ajl O TOM, YTO 3asBUTENIO HE pa3peniaercs oopaiarhes
C OJJHUM U TEM K€ XOJaTalCTBOM (C HEM3MEHHBIMU OCHOBAaHUSIMU U TPEOOBAHUSIMH )
HECKOJIBKO pa3, BHE 3aBUCUMOCTH OT (haKTUUYECKUX OCHOBaHUM ero oTkjoHeHus. Ho u
U3 3TOTO IMpaBUJIa €CTh, IO KpailHEN Mepe, JBa MCKIIOUeHHs. Tak, comacHo 4. 9 CT.
108 VIIK moBTOpHOE OOpalieHue B Cy ¢ XOAaTalCTBOM O 3aKJIFOUEHHH IO CTPAKY
OJTHOTO W TOTO K€ JIUIA MO0 TOMY € YTOJIOBHOMY JI€Jly TIOCJI€ BBIHECEHUS CYIbeH
MOCTaHOBJIEHUS 00 OTKa3e B M30paHUU ITOW MEPhI IPECEUEHUs BO3ZMOKHO JIUIIb MIPU
BO3HMKHOBEHHH HOBBIX  OOCTOSATENIBCTB, OOOCHOBBIBAIOIINX  HEOOXOAUMOCTH
3aKiiroueHus mna noj crpaxy. CormmacHo ke 4. 5 cr. 400 VIIK B cinyuae oTkasza B
CHSATUM CYAMMOCTH TIOBTOPHO BO30YAUTH MEPE] CYIOM XOJaTalcTBO 00 ATOM JIMIIO,
OTOBIBIIICE HaKa3aHWE, BIPABe HE paHEe YEeM [0 UCTEYCHUH OJHOTO Trojila CO JHS
BBIHECEHUS IOCTaHOBJIEHUS 00 OTKa3e.

PaccmoTpenne Bcerma MpeAlIecTBYEeT paspelieHuio xonaraiictBa. Cpoku,
KOTOpbIE 3aKkperjieHsl B mepBoM mnpemioxkennn cT. 121 VIIK P® a Ttakxke ee
dbopMyIupOBKa, OJHOBPEMEHHO YKAa3bIBAIOT HA TPU HE HCKIIOYAIOIIUX JAPYT JIpyra
npaBuja.

[lepBoe, «HEMOCPENCTBEHHO MOCIE 3asBICHUS» XOAaTraiicTBa JOHKHO OBIThH
HA4yaTo €ro paccMoTpeHue. B 3Toi CBA3M, HE MOXKEM NPOUTA MHMO Pa3bSICHEHUMU
YYEHBIX, KOTOPBIE CUHMTAIOT, YTO «3aKOHOJATENb 3aKpenui B JAHHOW CTaTbe, UTO
pPacCMOTpEHHE U pa3pelIeHe X0IaTaiicTBa MOXET OBITh OTJIOXKEHO, HO HE OoJiee 4eM
Ha TpO€ CYTOK, B XOA€ MPEABAPUTEIBHOTO pacclieoBaHusA» («pa3pelleHne
Xo/JaTaicTBa MOXET OBITh OTJIOKEHO, Ha CpPOK He Oonee 3 CyTOK C MOMEHTa €ro
3asBiieHus»). Hanuuue B cT. 121 VIIK PO nonmoxkeHus HE MO3BOJISET OTKIAbIBATh
pacCMOTpPEHHE XOJaTaiCTBAa HU HAa KAKWE CPOKM M HM Ha Kakou craguu. MIMeHHO
MIOATOMY BO BTOPOM TMPEMAJIOKEHUU PACCMATPUBAEMOW CTarbu peyb UIET JUIIb O
pa3pelieHn xojaraicTBa. Tak Kak pacCMOTPEHHE TaKOBOTO MOXET JIUThCS
HECKOJIBKO JHEW, TO 3aKOHOJATeldbh IIYyTEM YCTAaHOBJICHHUSI CpOKAa pa3peuieHus

XO/aTalCTBa OTPAHUYMII U CPOK €ro paccMoTpeHus. Ho HaBpsAnx qu OH TEM caMbIM
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MPEAOCTaBUII CJIEAOBATENIO (JI03HABATENIO U JIp.) MPaBO O€3pa3IuYHO OTHECTHUCH K
TpeOOBaHUAM, CICAYIOIMIUM U3 COepKaHus nepBoro npenioxenus cT. 121 VIIK PO,
U HE MPUCTYNaTh K PACCMOTPEHHMIO XOJaTailcTBa HEMOCPEICTBEHHO IIOCIE €ro
3asIBICHMUS.

Bropoe mnpaBuno, mnpu OTCYTCTBUM K TOMY (DAaKTHUECKUX OCHOBAHMM
(OOBEKTUBHBIX  MPENSATCTBHI)  PACCMOTPEHUE  XOAarailcTBa  JODKHO  OBITh
HENpPEPBhIBHBIM NpolieccoM. TpeTbe TpeOoBaHKEe, HEMOCPEACTBEHHO (HEMEJIEHHO) 3a
PacCMOTPEHUEM JIOJIKHO CIIEI0BATh pa3pelleHne XoAaraicTna.

PaccMmoTpenne xonaTaiicTBa - 3T0 BCera IeATeIbHOCTD, yCTh MHOT/AA U JIUIIIb
MBICIIUTEbHASS, HO BCE JK€ JESITEeNIbHOCTb, HMEIOIIas 1EeJIbl0 pa3penieHue
xonataiicTBa. besneiicTBre He MOXeT ObITh paccMoTpeHreM. COOTBETCTBEHHO, €CIIU
HETIOCPEICTBEHHO  TOCTE  3asBICHUS)  XOJIaTalWCTBa,  COOTBETCTBYIOLIAsS
cnenupUyYecKoro poja JAesTeIbHOCTh HE OCYIIECTBISIETCS, 3HAYUT XOAAaTaliCTBO HE
paccmarpuBaetcs. Jlymaercs, B yKa3aHHOM CHUTyalldd aHaJIU3UpyeMoe TpeOOBaHME
OyleT HapylIeHO W B TOM Cllydae, €CJId XOIaTalCTBO B TEUEHHUE TPEX CYTOK BCE Ke
OyIeT pa3pelieHo. YCTAaHOBJICHHBIH CpPOK HE TMPEeNOoCTaBIseT BO3MOXHOCTHU
CJIEIOBATEN0 (/IO3HABATEII0 M Jp.) HE TMPHUCTYINATh HEMOCPEACTBEHHO TOCIE
3asIBIICHUS XOJaTaiiCTBa K €ro PacCMOTPEHHIO, OH BCETrO-HABCEro IMO3BOJISIET B TEX
CIIy4asiX, KOrJla HEMEJICHHOE NPUHSITHE PEIICHHS MO XOJaTaiCTBY, 3asBJICHHOMY B
XOJIe TIPEIBAPUTEIHHOTO PaCCiIeIOBaHUsl, HEBO3MOXXHO, PACCMOTPEHHUE XOJaTaiicTBa
OCYUIECTBIATh B CPOK, IMO3BOJISIOIIUN pa3pelInTh TAKOBOE HE MO3/IHEE TPEX CYTOK CO
JIHSL €TO 3asBJICHHS .

ITon paspemeHueM XoAaTaiicTBO MOAPA3yMEBAETCS IMPHUHATHE IO TAKOBOMY
MPOIIECCYATBHOTO PEHICHHUS 00 YAOBIETBOPEHHH (ITOJHOM JIMOO YaCTUYHOM) WU 00
OTKa3e B YIOBJIETBOPEHUHM 3asiBICHHOIO XojaTaicTBa U O(OPMIICHUH JTaHHOTO
pelieHus B BHJE MHCbMEHHOIO JOKyMeHTa. Takum 00pa3oM, pas3peleHHbIM
XOJIaTAaWCTBO MOYKHO CUMTATh JIUIIb MOCEe (PUKCAIMU MPUHSATOTO 1O HEMY pPEIIeHUS

IINCBbMCHHO B Marcpuajlax YroJOBHOIO Ac€jIa, B CTPOroM COOTBCTCTBHHU C

! JTasapesa B.A., ViBanos B.B., YTap6aes A.K. 3amura npas JIMYHOCTH B yToNoBHOM Tponecce Poccun. YaeGHoe
nocobue. — M.: FOpaiir, 2017. — 234 c.
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MpoIecCyabHON (OPMOH.

Ha cpokx paccMoTpeHHs XomaTraiicTBa HE BIMSCT, KOrma OYIyT BHITOJHEHBI
JNEUCTBUS W OQOPMJICHBI PEIICHHUS, O BBIOJHCHUH WM TPHHITHH KOTOPBIX
XOJIaTaCTBO OBLIO 3asBJICHO.

[Ipn ompeneneHHBIX OOCTOATENBCTBAX PA3PEIIUTh XOAATAWMCTBO MOTYT
HavaJIbHUK TIOAPA3/CICHUsT JTO3HAHUS, PYKOBOIUTEIh CICICTBCHHONW TPYyNIbI, a
TaKK€ PYKOBOIUTEIh CIICICTBEHHOTO OpraHa, CaMOCTOSITEIbHO IPOU3BOISIIHMA
npeIBapUTEeIIbHOE paccienoBanue. [Ipu pa3pemeHnn XomaralicTBa OHU BBIHOCST
NIOCTaHOBJICHHUE.

Ecnmu crnenoBarens (o3HaBaTesb W Jp.), cyd (Cyabs) NMPHUHSI pEIICHHUE 00
MCIIOJTHEHUN BCEX COJEPIKAIINXCS B XOJaTalCTBE MPOChO, B TOM BHUJC, B KAKOM OHHU
ObUTM  3asBIICHBI, TO WM BBIHOCUTCS TIOCTaHOBJIeHHE (ompezaeneHue) o6
YIOBJICTBOPCHUM XOJaTalicTBa. ECIIM COTIACHO €ro PEenICHUI0 CIIeAyeT HCIOJHUTH
X0Tsi OBl OMHY M3 HECKOJBKHX, COIEP)KAIIUXCS B XOJaTaliCTBE TMPOCKO, WIH Ke
UCTIONIHUTh TPOChOy B HWHOH, YeM yKa3aHO B XomaraicTBe ¢opme, opopmiseTcs
NOCTaHOBJIICHWE (OmpeneNieHue) O YacTHYHOM OTKa3e B YIOBIETBOPEHUU
xonaraiictea. M B 3TOM ciydae HE Ba)KHO, YTO OCTallbHBIC COCTABIISIONINE

XOJIaTaCTBO MPOCHOBI HE YOBIECTBOPEHBI (HE UCIIOHEHBI).

2.2. OCo0eHHOCTH MOJAYH U PACCMOTPEHHUA K100 B YTOJIOBHOM
CYIONPOU3BOACTBE

B cootrBerctBuu co cr. 18 KoHcTHTylmu mpaBa U CBOOOABI YENOBEKAa M
rpakJIaHNHA SIBJISIIOTCS. HEMOCPEICTBEHHO AeHCTBYIOIUMU. OHU ONPENEIIAIOT CMBICH,
COIEp)KAaHME U NPUMEHEHUE 3aKOHOB, [IEITEIBHOCTb 3aKOHONATEIBHOM U
WCIIOJTHUTEIILHOW BIACTH, OPTAaHOB MECTHOTO CaMOYMPABICHUS W OOECIECYHBAIOTCS
mpaBocynueMm. Kaxmaomy rapaHTupyeTcs cyaeOHasi 3amuTa €ro mpaB u CBOOO..
Pemenust m neiictBus (Oe3nelicTBHE) OpraHOB TOCYIApCTBEHHOM BIIACTH, OPTaHOB
MECTHOTO CaMOYIIPaBJIEHHUS, OOIIECTBEHHbIX OOBEIMHEHUN W JOJMKHOCTHBIX JIHII
MOTYT ObITh 00asioBaHbl B cyA (cT. 46 KoncTuTyun).

[To cmbicy 4. 3 cT. 55 1 u. 3 ct. 56 KoHcTUTyIIMU, TPAaBO HA CYAECOHYIO 3aIIUTY
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HE TOJJICKUT OrPAaHUYECHHUIO, TMTOCKOJIIBKY OTpaHUYEHUE 3TO T'O MpaBa HU MPU KAKUX
00CTOSITETLCTBAX HE MOXKET OBITh OOYCIOBICHO HEOOXOAMMOCTHIO JOCTHXKECHUS
npu3HaBaeMbIx KoHCTUTYLIMEN Lenei.

[IpaBy = rpaxxgaHmHa  Ha  CyIeOHYHO  3alUTy  KOPPECHOHAUPYET
npexycmorperHast B 4. 1 c¢t. 11 VIIK o0s3aHHOCTH cyma, MPOKypopa, cleaoBaTes,
PYKOBOJIUTENS CIIEJCTBEHHOTO OpraHa, OopraHa J03HaHus, JO3HaBaress 00ecHeunTb
BO3MOYKHOCTh OCYIIECTBJICHHS 3TUX IpaB, 00SI3aHHOCTh PACCMOTPETh B pa3yMHbIE
CPOKH >kajio0y Mo CYHIECTBY C JIOBEACHUEM PE3YJIBTATOB JI0 3asBUTEIIS.

Conepsxanue npapa 00kajioBaHusl, peanu3yeMoro B mopsijike crarbu 123 YIIK
P®, ocHOBaHO Ha TOM, YTO COOTBETCTBYIOIIWE JCHCTBUS W PEIICHHS OPTraHOB
paccieoBaHUs HE TOJIBKO 3aTparuBaiOT COOCTBEHHO YTOJIOBHO-IIPOLIECCYabHBIC
OTHOIIEHUS, HO U TMOPOXK/IAIOT TOCIIEICTBUS, BBIXOAIINE 32 UX PAMKH, CYIIICCTBEHHO
OTpaHUYHUBAs MPU ATOM KOHCTUTYIITMOHHBIE TIpaBa M CBOOOABI JIMUHOCTU. OTIOKEHNE
POBEPKU 3aKOHHOCTH UM OOOCHOBAaHHOCTHU TaKWX JACHCTBUN 10 CTAauu CyIeOHOTrO
pa30uparenbCcTBa MOXKET IPUUUHUTD YIIEpO, BOCIOIHEHHE KOTOPOTO B JasibHEHIIeM
OKa)XeTCS HEOCYIIIECTBUMBIM.

CrnenyeT y4yuThIBaTh, YTO K YYaCTHHKAM YTOJOBHOTO CYIOMPOU3BOACTBA CO
CTOPOHBI OOBHHEHHSI OTHOCSATCA: moteprneBmuid (. 18 4. 2 cr. 42 VIIK); wacTHbIM
oopunuTens (ct. 43 VIIK); rpaxpanckuii ucren (m. 17 4. 4 cr. 44 VIIK);
MpeACTaBUTENN MOTEPIEBIIETO, TpaxkaaHckoro uctia (4. 3 ct. 45 VIIK).

K yyacTHMKamM yrojoBHOrO CyJONpPOU3BOACTBA CO CTOPOHBI 3AIHUTHI
otHOCcATCS: mono3peBaeMblit (. 10 4. 4 ct. 46 YIIK); o6Bunsiemsrit (1. 14 4. 4 cT. 47
VIIK); 3amutauk (m. 10 4. 1 ct. 53 VIIK); rpaxkmaHCkuil OTBETYHMK B YACTH,
Kacarolencsi rpaxmaanckoro ucka (m. 12 u. 2 ct. 54 VIIK); npeacraBurenb
rpaxkanckoro orsetuuka (4. 2 ct. 55 VIIK).

K MHBIM yyacTHHKaM YTOJIOBHOTO CYNOINPOU3BOJCTBA OTHOCATCS: CBUIETEIb
(m. 5 4. 4 ct. 56 YIIK); skcnept (1. 5 u. 3 ct. 57 VIIK); cneunanuct (1. 4 4. 3 ct. 58
VIIK); nepeBonuuk (1. 3 4. 3 ct. 59 VIIK); nonsitoi (1. 3 u. 3 ct. 60 YIIK).

Hcxoass w3 cwmbiciia  YrojlOBHO-IIPOIIECCYaJbHOTO 3aKOHA, B KadyecTBE JIMII,

oOnajaroiux MpaBoM Ha 00kalioBaHHE JNeUCcTBUs (Oe3/eicTBUE) AJOMKHOCTHBIX JIUIL
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OpraHoB YroJOBHOIO MPECIIEOBAHUS, MOTYT OBbITh MpU3HAHBL: opyuuTens (cT. 103
VIIK); 3anmoronarens, €CJiM UM BBICTYIAET HE MOJ03PEBAEMbIN WU OOBUHSIEMBIN (CT.
106 VIIK); pOICTBEHHHMKH, PpPOACTBEHHUKH WJIMA  WKIUBEHLBI  YMEPILEro
peabunutupoBanHoro (ct. 134 YIIK); poacTBEeHHUKN OKOHHOTO - TIPU MPOU3BO/ICTBE
CJIEICTBEHHBIX JCHCTBUI, CBA3aHHBIX C OCMOTPOM Tpyma, 3Kcrymanued (ct. 178
VIIK); cBugerenu wnu ux OJU3KUE POIACTBEHHUKH, POACTBEHHHUKH, ONM3KHUE JIMIA
npu KOHTposie u 3anucu neperoBopoB (ct. 186 VIIK); nuna, B OTHOIIEHUH KOTOPBIX
JEUCTBYIOT PELIEHUs] O Mepax MOMEeUeHus: 0 JAETAX, 00 MKAUBEHIAX [10JI03PEBAEMOI0
WM OOBHUHSEMOTO W MEPHI MO O0ECIEUEHUIO COXPAaHHOCTH ero umyiecta (cT. 160
VIIK).!

IIpu »Ttom mnonoxenue crarbu 123 VIIK P® He npensTcTBYeT AOMYCKY
NPEICTABUTENST K YY4aCTHUIO B PACCMOTPEHHMH >KaJIOOBI MOTEPIIEBIIET0 Ha JEHCTBUS
(Oe3meiicTBHEe) U  pelieHUsT OpraHa JI0O3HaHWA, JO3HaBarens, CclieJoBarels,
PYKOBOIUTENS CIEACTBEHHOIO OpraHa, IIPOKypopa M Cyda HE3aBHUCUMO OT TOTO,
IPUHUMAJI paHee IPEICTABUTENb yYaCTUE B JIE€JIE WIH HET.

IIpoKypop, pyKOBOIHTENb CIEACTBEHHOIO OpraHa, paccMarpuBas U paspeuias
’KaJI00bl YYaCTHUKOB YTOJIOBHOTO CYAOINPOM3BOACTBA Ha JeHcTBUS (Oe3aeiicTBue) U
pelIeHusl TOMKHOCTHBIX JIMI[ OpraHOB IPEIBApPUTEIBHOIO pacciieZiOBaHUs, 00sI3aHbI
TIIATENIbHO MPOBEPSTh W3JIOKEHHbIE B OOpallleHWU 3asBUTENIEH JOBOABI U NpU
HEOOXOIMMOCTH HCTpeOOBaTh YrOJOBHBIE J€Jla W MaTepuaibl J0CIEICTBEHHBIX
IIPOBEPOK.

IIpy nmosydeHuM 3asBIEHUS O TNPUMEHEHHMH HE3aKOHHBIX METOOB
pacciesioBaHUsI B XOZ€ MPOBEPKH COOOLICHMSI O MPECTYIUICHUH WM MPOU3BOJICTBA
IIPEABAPUTENBHOTO  CIEACTBHS IMPOKYpOp, HAYaJIbHUK CIEACTBEHHOIO OpraHa
00si3aHbl HE3aMEUINTEIBHO TPOBEPATH BCE JOBONBI, MPUBEIACHHBIC 3asBUTEIEM.
BbIsSIBMB B pe3ysbTaTe NPOBEPKU JTaHHBIE, YKA3bIBAIOLIME HA MPU3HAKU IPECTYIIICHUS
B JICUCTBUSAX JOHKHOCTHBIX JIML, C MOTUBUPOBAHHBIM IOCTAaHOBJIEHUEM HalpPABIATH

MaTepUaibl B COOTBETCTBYIOIIUMN CIIEACTBEHHBIM OpraH (CIIEICTBEHHOIO KOMUTETA

! Kypc yromnosroro nporecca/ ITon pen. 1 . 1o. H., npod. JI. B Tonosxko. — 2-e u3n., ucnp.- M.: Craryr, 2017
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npu npokyparype P® s pemenns Bonpoca 06 yroloBHOM HPECIEIOBAHUH. *

[Ipoxypop o00si3aH  He  JOmycKaTh  HEOOOCHOBAaHHOIO  HaIpaBJICHUS
aJpeCOBaHHBIX TMPOKYypopy kKajmoOd Ha JjedcTtBus (Oe3leiicTBUE) U pelIeHUs
cienoBareied M PYKOBOAUTENCH CIEACTBEHHBIX OpPraHOB [Jisi pa3pelieHus B
CJICICTBEHHBIE OpTaHBbI.

[lo pesynbrataM paccMOTpeHHUs >XajloObl MPOKYpOp WIM €r0 3aMEeCTUTENb
BBIHOCAT TOCTAaHOBJICHUE O IMOJHOM JIMOO YaCTUYHOM €€ YIOBJIETBOPEHUU WIH 00
OTKa3e B YJIOBJIETBOPEHUHU, O YEM yBEAOMIISIIOT 3asiBuTesl. Konus nmocrtanosieHus oo
YAOBJIICTBOPEHUH KaJIOObl HAMPABISIETCS PYKOBOIAUTENIO CJICICTBEHHOTO OpraHa C
TpeOoBaHMEM 00  yCTpaHEHUHW  BBISBICHHBIX  HapylleHWd  (QemepaibHOTO
3aKOHO/IATENIbCTRA, JIOMYIIIEHHBIX B XOJI€ MPEIBAPUTEIBHOTO CIICCTBHUSI.

B tom cnydae, ecnm B kamoOe Hapsiiy ¢ JIPYrMMH JIOBOJAAMHU COJEpIKaTcCs
XO/laTaiCTBAa O TPOW3BOJICTBE CJIEACTBEHHBIX JEWCTBHM, B TIOCTAHOBJIEHUU O
paspenieHn xKajiao0bl TPOKYpOp OTPaKkaeT CcBOe MHEHHE 00 O0OOCHOBAaHHOCTH
JAHHBIX XOJATalCTB.

B cnyuae ymoBneTBopeHHs KalloObl TMPOKYpOp, HAYAJIbHHUK CIIEIACTBEHHOTO
opraHa JOJDKHBI Pa3bsiCHUTH MPaBO Ha peadMIUTAlMIO WM Ha OoOpalleHue B Cyad 3a
BOCCTAaHOBJICHHEM HAPYIIEHHBIX MPaB.

IIpy wucronkoBanuu ct1. 124 4. 3 He J0OMyCKaeTCs OTKa3 J03HaBaTels,
clemoBaresis, IpPOKypopa, a TakKe CyJa MpU PAaCCMOTPEHUU 3asiBIICHUS, XOaTalCTBa
WM KaJoObl YYaCTHUKA YTOJIOBHOTO CYAOMPOM3BOACTBA OT UCCIEAOBAHUS U OIICHKU
BCEX MPUBOAUMBIX B HHUX JOBOJOB, MOTHUBHPYS CBO€ pELICHHUE YKa3aHHEM Ha
KOHKPETHBIE, IOCTATOYHbIE C TOYKHU 3PEHHS MPUHINIA Pa3yMHOCTHU, OCHOBAHUS, MO
KOTOPBIM  3TH  JIOBOABl OTBEPraloOTCAd pacCMarpUBAIOIIMM  COOTBETCTBYIOILEE
oOpalieHre OpraHoM WIH JTOJKHOCTHBIM JTUIOM.

CynebHomMy 00KamOBaHHIO TONJIEKAT HE JOObIe JehCTBUs (Oe3mericTBre) |
pelieHns IOKHOCTHBIX JIMI[ Ha JOCYAEOHBIX CTaausX Mpolecca, a TOJIbKO Te,

KOTOpbI€ CHOCOOHBI MPUYMHUTH YIIEPO KOHCTUTYLIMOHHBIM TIpaBaM M CBOOOAAM

! JTasapepa B.A. Yuactue npokypopa B yrojoBHOM Tiporiecce. Hayano-npakrudeckoe mocodue. — M.: FOpaiit, 2017. —
215¢c.
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YYaCTHUKOB YTOJOBHOTO CYIOINPOU3BOJACTBA JUOO 3aTPyAHUTH JOCTYN TPa)xJaH K
MIPaBOCYIHIO.

[IpoBepka cynoM 3aKOHHOCTH M OOOCHOBAHHOCTH JEHCTBUN U peElIeHUMN
JOJPKHOCTHBIX JIMI], OCYIIECTRISIIONIMX JO3HAHUE WIN MPEIBAPUTEIILHOE CJIE/ICTBUE,
MPOBOJIUTCST B CBSI3M C KajoOamMu 3aMHTEPECOBAHHBIX JIMI[ B Ciy4yae, €ClH
oOxanyemoe aeiicTBue (0e3aeiicTBIE) HE HAXOAUTCS B IPSIMOM CBSI3U C COIEPKAHUEM
OOBUHEHHS, BKJIIOYAIONIUM BBIBOJIBI O (DaKTHUYECKHX OOCTOSTENhCTBAX jeiia, 00
OIICHKE JTIOKA3aTeJIbCTB U KBATU(UKAIIUN JICSTHUSL.

3aKOH, TapaHTUpPys YYaCTHUKAM  YTOJIOBHOTO  CYAONPOU3BOJACTBA  Ha
JOCYNeOHOM CTaJIuM YTOJIOBHOTO CYIOIPOM3BOACTBA, MPaBO Ha 00XKAJIOBaHHUE B CYI
peleHnid U JeWCTBUIM JOKHOCTHBIX JIMIl OPTaHOB JIO3HAHUS U TMPEABAPUTEIHLHOTO
CJICJICTBUS, OMpENEseT KPYTr JIMI, JEHCTBUS KOTOPBIX MOTYT OBITH 00 KaJOBaHBI
(mo3HaBarensi, ciemoBaTess, PYKOBOIUTENSI CJIEICTBEHHOTO OpraHa, IPOKYpopa).
Wmes B BUIY, 4TO BOMPOCHI BO30YX ACHHUS U OTKa3a B BO30YXJACHUH YTrOJOBHOTO Jea
MOXKET pelllaTh Ha4aJbHUK TofpaszaeneHus no3Hanus (4. 2 ct. 40.1 VIIK), 3asButens
BITpaBe 00XaaoBaTh ACHCTBUS U PEIICHUS U €TO.

Bmecte ¢ TeM He momnexar OOKaJIOBAaHUIO JCHCTBUS W PEHICHUS HWHBIX
JNOJDKHOCTHBIX JIMI], ITOJIHOMOYMSI KOTOPBIX HE CBA3aHbl C OCYIIECTBICHUEM
YrOJIOBHOTO TPECIEAOBaHUS B JIOCYA€OHOM MPOU3BOJICTBE IO YTOJIOBHOMY JEITY
(mpoxypopa, MoAIepKUBAIOIIETO TOCYIapCTBEHHOE OOBHHEHHE B CyIE, HayaJIbHUKA
CJIIEICTBEHHOTO M30JIsITOpa W T.J.). JlelcTBHMA yKa3aHHBIX JUI[ OOXKaITyOTCS
OJTHOBPEMEHHO C pEIICHHEM, MOCTAHOBJIEHHBIM [0 peE3yabTaTaM pacCMOTPEHUS
YTOJIOBHOTO JieJia, WJIM B TIOPSJIKE, yCTaHOBIEHHOM 1. 43, 45, 48 VIIK u . 45 T'TIK
COOTBETCTBEHHO.

O6G:xanyrorcst aeicTBus (0e3A€HCTBUE) U PEUICHUS JTOJKHOCTHBIX JIHUI] TOJIBKO
B CBSI3M C UX INOJHOMOUYMSIMU IO OCYIIECTBIECHHUIO YTOJIOBHOTO MPECIENOBAHUS Ha
BCEX OJTamax JOoCyIeOHOTO TPOU3BOJACTBA, HAYMHAS CO CTaaWUd BO3OYKICHUS
yrosioBHoro aena. Hauano 3Toli ctaauu cieayeT UCHUCISITE C MOMEHTA MOCTYILICHUS
OJTHOTO M3 MOBOAOB, yka3aHHbIX B CT. 140 YIIK: 1) 3asBneHust o npecTyrjieHuu; 2)

SIBKU C MOBUHHOM; 3) COOOILIEHHS] O COBEPLUICHHOM WJIA TOTOBSIIIEMCS PECTYIICHHH,
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IOJIYYEHHOTO M3 UHBIX UCTOYHUKOB.! B kauecTBe mpeaMeTa 00Kal0OBaHUs yKA3bIBACT
Ha MOCTAaHOBJIEHHE 00 OTKa3e B BO30YXKICHUU YTOJIOBHOTO JI€Jia, TTOCTAHOBJICHUE O
MpPEKpaIeHUH YTOJIOBHOTO Jiejla, a TakKe HWHBbIE JEWCTBUS JIOJDKHOCTHBIX JIMII,
KOTOpbI€ CHOCOOHBI MPUYUHUTH YIIEPO KOHCTUTYLIHMOHHBIM MpaBaM U CBoOOgaM
YY4aCTHUKOB YTOJIOBHOTO CY/IOMTPOU3BOACTBA U 3aTPYAHUTH UX JOCTYM K MPABOCYIHUIO.
Cynpl DOMDKHBI MMETH B BHUAY, 4TO B coorBercTBUU C¢ . 3 4. 1 cr. 318 VIIK
cjieloBaTeNb YIOJHOMOUYEH CaMOCTOSITEIbHO HANpaBisiTh XOJI paccleOBaHUs,
NPUHUMATh pElIeHWe O MPOU3BOACTBE CJIECACTBEHHBIX U HMHBIX MPOIECCYyaTbHbBIX
NEUCTBUM, 3a WCKIIOYEHHWEM ClIydaeB, Korma TpeOyeTcsi MoiaydeHue CyneOHOro
pelieHrs WM COIvlacus PYKOBOJIUTENS CJEACTBEHHOTo opraHa. IIpuBeneHHoe
IIOJIOKEHUE BO B3aMMOCBS3M C IOJoKeHUsIMH 4. 3 cT. 15, ct. 21, 87 m 88 VYIIK
ompeJieNisieT MPOIECCYalbHYI0 CaMOCTOSITEILHOCTh JIO3HABaTeNsl, CleAoBaTelis Ha
Tarne npeaBapUTEILHOTO paccaefoBaHus.?

[Ipunumas pemieHue 00 OTKa3e B YNOBIETBOPEHUHU >KallOObI 3asBUTENS Ha
OTKa3 B TMPOBEICHUM CIEJACTBEHHBIX ACHCTBUU (B TOM YHCIE NPHOOIICHHE K
MarepuajgaM yTroJIOBHOTO Jiejia COOpaHHBIX CTOPOHOM 3aIIUThl JOKA3aTeIbCTB), CYIY
€IyeT YYHUTBIBaTh, UTO CJEAOBaTENb, JO3HABATENb OOS3aHBI CBOEBPEMEHHO
pPaccMOTpeTh KaXKJ0€ 3asBICHHOE IO YTOJIOBHOMY [y XONaTalCTBO B MOPSIIKE,
ycTaHoBieHHoOM 1. 15 VIIK.

[Tonoxenusimu 4. 2 cratbu 125 VIIK P® mnpemycMoTpeHa BO3MOXKHOCTH
MOJIa4X KaJI0OBl B CYJ, KAK CAMHUM 3asiBUTEJIEM, TaK M €r0 3allUTHUKOM, 3aKOHHBIM
MpPEACTABUTENIEM WJIU MPEICTaBUTEIEM HEMOCPEACTBEHHO JIMOO Yepe3 J103HaBaTels,
clenoBaressi, pyKOBOIUTEIS CIEICTBEHHOTO OpraHa Uiy MPOKypopa.

XKanoba moAneKUT pacCCMOTPEHUIO PAOHHBIM CYJIOM 10 MECTY MPOU3BOACTBA
MpeABapUTENBHOTO paccienoBanus. [Ipu 3tom cymam cieayer MMeTh B BUIY, YTO

YKa3aHHOC Tpe60BaHI/Ie JOJI2KHO CO6JIIOI(3TBC}I hH B Clydadax, Koraza McCECToO

1J'[a3apeBa B.A. Yuacrue npokypopa B yronoBHoM mporiecce. Hayano-npakrudeckoe nocobue. — M.: Opaiit, 2017. —

215¢c.

2 Bynaros Bopuc Bopucosuu(penakrop), bapanos Anekcanap Muxaiinosuu(penakrop). Jlocyne6Hoe MPOM3BOICTBO B
YroJIOBHOM Tiporiecce. Y4ebHoe nocobue s By3oB. — M.: FOpaiit, 2017. — 190 c.
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IIPOU3BOACTBA IPEABAPUTEIBHOIO pAaCCICIOBAaHUS HE COBIAJAET C MECTOM
HAXOXXJEHUsl JOHDKHOCTHOTO JIMIIA, PEIHIEHHE KOTOpOro obskamyercs (K HpUMEpY,
MIPOKYpOpa UM PYKOBOAMTENIS CIEACTBEHHOTO opraHa). B ciiydae nocrymienus B cyn
XKamoObl ¢ HApYyIICHUEM YKa3aHHBIX TOJIOKEHUN Cydbs HampaBisieT xajaoly Io
ITOJICYIHOCTH, O YEM BBIHOCHUT ITOCTAHOBIICHUE U YBENOMIISET JIMLIO, €€ MOIABIIIEE.
Kanobsl Ha JEUCTBUS JOJDKHOCTHBIX JIMI[, OCYIIECTBISAIOUIMX ONEPATUBHO-
PO3BICKHYIO JI€SITEIbHOCTh, MOJJIEXKAT PACCMOTPEHUIO COOTBETCTBYIOIIMMH CYIaMU
TOTO pailoHa, TJ€ JUCIOLUUPYETCA OINEPATUBHO-PO3BICKHOW OpraH, HNPUHSABIIUN
pernieHre 00 uX MPoUu3BOJICTBE.

Nmest B Buy, uTo TpeOoBaHUS K (OpME U COAEPIKAHUIO KaJoObl HA JCHCTBHE
(Oe3meiicTBHE) WM pEUICHUE ITOJKHOCTHBIX JIHI], OCYIIECTBJISIOIIUX YTrOJIOBHOE
npecnenoanue, Hopmamu YIIK He yperynupoBaHbl, HESICHBIE BOIIPOCHI B ONMMCAHUU
U MOTHUBHPOBKE TpPEOOBAaHUN 3asABUTENS JIOJDKHBI YTOYHATHCS CYIOM B XOJE
paccMOTpeHus KaJloObl Mo cymiecTBy. [Ipu 3ToM cynam ciemyeT UCXOAuUTh U3 TOTO,
yTo noJsioxkeHusi crarbu 125 VIIK P® He MCKII0YAIOT MPaBO 3asiBUTEINS] U3MEHUTH U
JOTIONIHUTh TPEAMET M Tpelesbl 00XKaJOBaHUS TPU PACCMOTPEHUHU KaJIOOBI IO
CYIIECTBY B Cy/IeOHOM 3aceaHuH JI0 YIAJICHHUS Cyla B COBEIIATEIbHYIO KOMHATY.
Eciu xamoba comepUT HEIOCTAaTOYHO CBENECHUN, YTO TPEMSITCTBYET €€
pacCMOTPEHUIO (HampUMeEp, OTCYTCTBYET HAMMEHOBAaHHE Cy[Ia, B KOTOPBIM OHa
MOJAaeTCs; JaHHBIE O JIMIE, MOAABIIEM 3Kajoly, a TakXe CBEICHHUS O TOM, KaKue
JICHUCTBUSL WJIM pEIIeHUs OO0KalloBaHbI, JUOO >kajmoba HEe TOANMUCaHA 3asBUTEIIEM;
MOJTHOMOYHS 3alIMTHUKA WM TPEICTABUTENS 3aABUTEII HE NOATBEPXKAAIOTCS
COOTBETCTBYIOIIMMHU JOKYMEHTAMH), CYIAbS BO3BpAIACT 3asABUTEIIO KaJo0y st
YCTPaHEHUs HEAOCTATKOB C YKa3aHWEM B MOCTAHOBIEHUM MOTHBOB MPHUHSATOIO
pElICHNs] U Pa3bsICHEHUEM IIpaBa BHOBb OOpaTUThCS B cyd. lIpu 3TOM HEYETKOCTH
(GOpMYIUPOBOK B YaCTH €€ JOBOJOB U CyTH 3asBICHHBIX TPEOOBAaHU, OTCYTCTBHE B
MIPUJIOKEHUH K kKaj00e KOMUN MpolecCyalbHbIX PEIICHUHN, KOTOPbIE 00XKATYIOTCS, HE

MOT'yT CIYXUTb OCHOBAHHUCM AJIA BO3BPAIICHHUA €C BaHBI/ITCJ'HO.l

! Bynaros Bopuc Bopucosuu(penakrop), bapanos Anexcanap Muxaiinopud(penakrop). JlocynebHoe NpOU3BOICTBO B
YTOJIIOBHOM Tiporiecce. Y4yebHoe nocodue 1yt By3oB. — M.: FOpaiit, 2017. — 190 c.
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C y4eToM TOoro, 4To 3asiBUTEJIEM kKano0a MOXKET OBITh IMO1aHa OTHOBPEMEHHO B
cyl Ha ocHoBanmu cT. 125 VIIK, a Takxke NpOKypopy H PYKOBOAUTEIIO
CJIEICTBEHHOTO OpraHa Ha ocHoBaHuM CT. 124 VIIK, cynam ciengyer BBIACHATH, HE
oOpamajiics g4 OH C ajlo0oil MO TeM e OCHOBaHUSM K IPOKYpoOpy WU
PYKOBOJIUTENIO CIEACTBEHHOT0O oOpraHa M HE HUMeeTcss JU pelieHus o0
VIOBJIETBOPEHUM Takod kajaoObl. Ecnu mnpu npuHiatud xanoObl aub0 1pu
NPOBEJCHUU CYyIbell TOJArOTOBUTENBHBIX JEHCTBHII K €€ pacCMOTPEeHUIO OyleT
BBISIBJICHO, UTO *kajo0a ¢ TEMU e IOBOJAMH YK€ YIOBJIETBOPEHa MPOKYPOPOM JIMOO
PYKOBOJIUTENEM CIEACTBEHHOTO OpraHa, TO Cy[ B CBS3U C OTCYTCTBHEM OCHOBaHUS
JUISE TIPOBEPKM 3aKOHHOCTM M OOOCHOBAaHHOCTH JecTBUU (Oe3AeicTBUS) WU
pelIeHUs JOJIKHOCTHOTO auia, OCYUIIECTBIISIOIIETO peJBapUTENIbHOE
paccienoBaHME, BBIHOCHT IIOCTAHOBJIEHHWE OO0 OCTaBICHHHM >KaJloObl  0e3
pPaccMOTpeHUs, MMOCKOJIbKY OHA Y>K€ pacCCMOTpPEHa JIPYTrUM MPaBOMOYHBIM OpraHom. B
TEX JK€ ClydasX, KOrzla 3asBUTENIb HE COIIaCeH C pEIIEHUEM IPOKypopa WIIN
PYKOBOAMTENS CJIEICTBEHHOTO OpraHa Ju00 ero TpeOOBaHUS YIOBIETBOPEHBI

YaCTHYHO, CYJl BIIpaBE€ PaCCMOTPETh TaKYIO >Kajo0y.

B ciygasx, ecnu skano0a 0To3BaHa 3asBUTENIEM, CYIIbSI BHIHOCUT
MIOCTAaHOBJICHHE O TIPEKPaIEHUH MPOU3BOJICTBA 10 KajloOe BBUY OTCYTCTBUS
IIOBOJIA JIJIs1 IPOBEPKU 3aKOHHOCTH M 000CHOBAaHHOCTH JeHCTBUH (O€31eHCTBHS) WK
pelIeHUs TOJKHOCTHOIO JIMIA, OCYIIECTRISIONIETO MPeIBAPUTEIbHOE
paccinenoBanue. CynaM Mpy NMPUHATHH Ka100b HEOOXOAMMO BBISICHATH, HE
3aBEPIICHO JIN MPEABAPUTEIBHOE PACCIEA0BAHUE MO YTOJIOBHOMY A€y U HE
HaIlpaBJIEHO JIK OHO B cOOTBETCTBUU cO CT. 222 VIIK mim 1. 1 u. 1 ct. 226 VIIK
MPOKYPOPOM JJIs1 PACCMOTPEHUS B CyJl. ECIM yroJIOBHOE €70 KO BPEMEHU MOAa4n
’KaJI0OBI HAIIPaBJICHO B CYJ, TO MPOBEPKA 3aKOHHOCTH U 000CHOBAHHOCTH
MPOIECCYATbHBIX IEHCTBUIN JOJKHOCTHBIX JIUIL, MPUHSATHIX TIPHU Paccae0BaHUU
JieJ1a, OCYIIECTBISETCS OJJTHOBPEMEHHO C PACCMOTPEHHUEM JEJIa CYJIOM NEPBOU

MHCTaHIMY, a He B nopsake cT. 125 VIIK.! TIpu ycTtaHoBIEHUH 06CTOATENBCTB Y/

! VYronoBHO-TIponeccyanbHbINA koaeke Poccuiickoit deneparmm ot 18 nexabps 2001 1. Ne 174-D3 ¢ u3m. ot 29 HOSOps
2018 roma C3 PO ot 24 nexabps 2001 1. - Ne 52 (wacts I) - Ct. 4921.
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BBIHOCHUT MOCTAaHOBJICHUE 00 OCTABICHUU KaJlo0y 0€3 pacCMOTPEHUS, C YKa3aHUEM
nopsiika 00’kaJI0BaHMsI IPUTOBOPA WIIM MHOTO CY/1I€OHOI0 aKTa, TOCTAHOBJIECHHOTO 0
CYLIECTBY paCCMOTPEHHMsI YTOJIOBHOTO Jiena. Perienne npokypopa no oKOH4aHUU
MIPOBEPKH 00 OTKa3e B BO30OHOBIECHUHU MPOU3BOJICTBA MOXKET OBITH 00KaJIOBAHO B CYA
B nopsiike ct. 125 VIIK. UHo# Bua pemnieHuii (0Tka3 B BO30OYKICHUHN MPOU3BOICTBA)
o0xkalryeTcst B Cy/l, KOTOpbIi B cOOTBETCTBUHU cO CT. 417 YIIK mpaBomoueH pemiarh
BOIIPOC O BO30OHOBJICHUH MPOW3BOJICTBA MO JAHHOMY YTOJIOBHOMY JIeTTy BBUJY
HOBBIX WJIM BHOBB OTKPBIBIIUXCS 00cTOATENLCTB (4.3 cT. 416 YIIK).B ciyuae, ecnu
3asBUTEIIb, COACPIKAIIUICS TIOJ CTPAXKEH, X0aTalCTBYET 00 Y4acTUU B
PACCMOTPEHUH €T0 >KaJIOOBI, CyJlaM HaJIJICKUT MMPUHUMATH MEPBI JIsl 00eCTICUCHUS
€ro SIBKU B CY/I JUIS JIMYHOTO Y4acTHUs B Cy/IeOHOM 3acelaHnH, TTIOCKOJIbKY OH
obmasaeT mpaBoM 000CHOBBIBATH CBOIO kKajio0y, a B 3aKJIFOUEHUH BBICTYIIHUTH C
perukoil. Eciin ocyk1eHHBIN, OTOBIBAIOIINI HAKa3aHUE B BUJE JIUIIICHUS CBOOOIHI,
HACTaMBaeT Ha CBOEM y4YacCTUU B CylneOHOM 3ace/laHuu, TJe pacCMaTpUBAETCS €ro
*aso0a Ha pelleHus u AeicTBus (06e3aeiicTBre) caenoBaTes, MPoKypopa, 3TO MPaBo
MO>KET OBITh 00ECIEYeHO CYOM B CliydasX, KOrja, o MHEHHUIO Cyla, 3TO HEOOXOIUMO
JUTSL 3AIUTHI TTPaB JIMYHOCTHU M TOCTHIKEHUS 1LieNiel mpaBocyaus. B ocranbHbIx
CIIy4asiX cyAam HaJIeKUT MPUHUMATh MEPHI JIJIsl IPEICTABICHUSI BOBMOXKHOCTHU
OCYXJICHHOMY JTOBEIICHUS J0 CyAa CBOCH MO3UIIMH 110 PacCCMaTpruBaeMoOMy CyZOM
BOMPOCY IyTEM IMPENOCTABICHHUS MUCbMEHHOTO OOBSICHEHUS, I0MyCKa K YYaCTHIO B
JieJIe ero aJBOKaTa Wiy €ro Ha3HAueHUsl, IPeICTaBUTEIEH NI UHBIM
IPENyCMOTPEHHBIM 3aKOHOM crioco6oMm.! JIuma, BEI3BaHHEIE B CyIeOHOE 3aceNaHue,
BIIpaBe MPEICTaBUTH B Cyll HEOOXOMUMBIE, IO X MHEHUIO, MaTEPHUAJIbI B
o0ocHOBaHUE )Xano0bI. [Ipy MOATOTOBKE K paCCMOTPEHHIO JKAJIOOBI Cy/I BIPaBe
UCTpeOOBaTh TIO XOAATAWCTBY 3aABUTEIIS WU IO COOCTBEHHOW MHHUIIMATHBE Yepe3
JI03HABATEsA, CIEA0BaTeN WK MPOKYpPOpa Marepualibl, HOCIYKUBIINE OCHOBAHUEM

K OTKa3y B B036Y)KI[CHI/II/I YIOJIOBHOI'O ACJa UK IMPCKPAIICHHUIO YTOJIOBHOIO ACJIa, a

Tenbaubaes, Mopnaj XacueBud.. YTonoBHbIA mpolecc: y4eOHUK I CTYIEHTOB By30B, 00ydaroIMXcs 110
opunuaecknM crnenuanbHocTsM / M. X. Tenmpaubaes, B.B. Banneimes. — 3-e u3n., mepepad. u gorm. — M.: KOHUTU-
JAHA, 3akon n npaso. - 719 c.. 2012
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TaK)Ke MHbIE Marepuajbl, HEOOXOIUMBIE AJI MPOBEPKHU JOBOAOB KalloObl. Pe3ynbprarsl
MCCJIEeI0BaHUs MIPEICTABICHHBIX MATEPUAIIOB TOJKHBI ObITh OTPa’KEHbI B TPOTOKOJIE
cynebHoro 3acenanus. Mcxons u3 nonoxenuii u. 2 cr. 241 VIIK, cynbs kak mo
cOOCTBEHHOM MHUIIMATUBE, TaK U MO XOAATaMCTBY YYaCTBYIOIIUX B JI€J€ JIUL MOXKET
MPUHATH PELICHHUE O PACCMOTPEHHH Kajlo0bl B 3aKPBITOM CyAeOHOM 3acenanuu. B
MOCTAaHOBJIEHUH O IPOBEJEHUH 3aKPBITOTO pa30uparenbCcTBa JOKHBI ObITh YKa3aHbl
KOHKpEeTHbIE (haKTHUUeCKue 00CTOSTENbCTBA, HA OCHOBAHUM KOTOPBIX CY/ MPUHSI
nanHoe peuienue. Cyny npH pa3bICHEHUH SBUBIIMMCS B Cy[AeOHOE 3aceaHue JIMam
UX MPaB HAJIC)KUT UCXOAUTh U3 IPUHLMIIA COCTA3aTEIbHOCTH U PABEHCTBA ITPaB
YYaCTHUKOB yroJIoBHOTO cyponpousBoacTsa (cT. 15 YIIK), cormacHo KoTopomy
CTOPOHBI BIIpaBe MPUHUMATh AKTUBHOE y4acTHe B CyeOHOM 3acelaHuu (3asBIATh
OTBOJIbl, XOAATANCTBA, MPEACTABIATh TIOKYMEHTBI, 3HAKOMUTHCS C MO3ULUEN PYron
CTOPOHBI, 1aBaTh 0 ATOMY MOBO/lY OOBsICHEHUS, 00’KaI0BaTh pPeIlIeHUE Cy/a, a
3asBUTEJb TI0 MUMO TOTO - 00OCHOBATh CBOIO ’Kaj00y U BBICTYIIUTh C PEILIUKOMN).
Cyny crneayeTr UCXOIUTh U3 TOTO, YTO B JIIOOOM Cilydae 3asiBUTENb 00Iaaer
OCHOBOITOJIArarOIMMU IIPaBaMHU YYaCTHHUKA YTOJIOBHOIO CyIOIPOU3BOJCTBA, TAKHMH,
KaK: - OTKa3aThCsl CBUAETEIBCTBOBATH IPOTUB CaMoro cedsl, CBOEro cynpyra (cBoei
CYIPYTH) U APYTUX OJU3KUX POACTBEHHUKOB, KPYT KOTOPBIX OIpENENeH II. 4 CT. 5
VIIK;- naBaTph nmoka3zaHus Ha POJAHOM S3bIKE WJIU SI3bIKE, KOTOPBIM OH BJIAJICET;
M0JIb30BATHCS TOMOILBIO MEPEBOAUMKA OECIUIATHO; UMETh IPECTABUTENS; OTy4YaTh
KOIIMU CY[IeOHBIX PEIIeHUH; - y4acTBOBaTh B CyA€OHOM pa30upaTesbCTBE MO €ro
Kanobe B Cylax BCEX MHCTAHIMIL; 00KaI0BaTh IIOCTAHOBIEHHE, ONPEEIEHUE cyaa.
Ecnu 3asBrTEnEM 00XKaITYeTCsl IOCTAHOBIEHHUE O MIPEKPAILEHUH YTOJIOBHOIO J€Na, TO
IIPU MPOBEPKE TAKOW kKaja00bl Cyly CIEAYET, HE AaBasi OLIEHKU UMEIOLIUMCS B JIEJe
JI0Ka3aTeJIbCTBAM, BBIACHSTH, IPOBEPEHBI JIU U YUTECHBI CJIEI0BATEIIEM BCE
0OCTOSITENIbCTBA, HA KOTOPbIE YKa3bIBAET B )kasio0e 3assBUTENb, U MOTJIU JIU 3TH
0OCTOSITEICTBA MOBIUATH HAa BHIBOJI CIIEICTBUS KacaTeJIbHO OCHOBAHUN

MpeKpalleHus yroaoBHOro aena. [lo pe3ynbraram pa3zpenieHus Takou Kajno0bl Cyabs

! Tenbaubaes, Mosnan XacueBud.. YTonoBHbIA mpolecc: y4eOHUK I CTYIEHTOB By30B, 00ydaroIuXcs 110
opunuaecknM cnenuanbHocTsM / M. X. Tenpaubaes, B.B. Banneimes. — 3-e u3n., mepepad. u gom. — M.: KOHUTU-
JAHA, 3akon n npaso. - 719 c.. 2012
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HE BIIPAaBE JI€JIaTh BBIBOABI O JIOKA3aHHOCTH WJIM HEJOKa3aHHOCTU BUHBI, O
JOMYCTUMOCTH WJIU HEAOMYCTUMOCTH JJOKA3aTeJIbCTB U IPUBOJAUTH MOTUBHI B
000CHOBaHUE TaKUX BBIBOJIOB, a BIIPABE MPUHUMATh PEIICHUS, OCHOBBIBASICH JIUIIIb HA
BBISIBIICHHBIX HAPYIICHUSIX MpolieccyalbHbIX HOpM. Cynam IpH OlleHKE 3aKOHHOCTHU U
000CHOBaHHOCTH PEIICHUH, CBA3aHHBIX C BO3OOHOBJIECHUEM MPEKPAIICHHBIX
YTOJIOBHBIX JI€]1, HAJIC)KUT UCXOAUTh U3 HEOOXOIUMOCTH 00€CTICUCHHS U 3aIUThI KaK
UHTEPECOB MPABOCYIUSI, TIPAB U CBOOO] MOTEPIIEBIIUX OT MPECTYIJICHUH, TaK U TIPaB
Y 3aKOHHBIX UHTEPECOB JIUII, MPUBJIEKAEMBIX K YTOJJOBHOW OTBETCTBEHHOCTHU U
CUMTAIOLIUXCS HEBUHOBHBIMU JI0 T€X IMOP, MOKa UX BUHOBHOCTH HE OYJIET JOKa3aHa B
IPEAYCMOTPEHHOM 3aKOHOM MOPSJIKE U YCTAHOBJICHA BCTYNUBIIIUM B 3aKOHHYIO CUITY
MIPUTOBOPOM CYZIa, U HEJOMYCTUMOCTH COXPaHEHHUs IS JIU1A, B OTHOLICHUU
KOTOPOTO JIeJI0 OBLIO IPEKPaIeHO, TOCTOSHHOM YIPO3bl YTOJIOBHOTO MPECIeIOBAaHMUS,
a 3HAYUT, U OTPAHUYCHHUSI €TO TIPaB U CBOOO. DTO MpeAnosaracT U He0MYCTUMOCTh
MHOTOKPAaTHOTO BO30OHOBIIEHUS IO OHOMY M TOMY K€ OCHOBAHHIO (B YaCTHOCTH, IO
IPUYMHE HEMOJIHOTHI IPOBEIEHHOTO PACCIIEIOBaHUS) PEKPAIIEHHOTO YTOJIOBHOTO
nena. [Ipu paccMoTpeHnH kaio0bl HA HE3aKOHHOCTh TOCTAHOBIICHUS O
npeabsiBICHUU OOBUHEHHMSI CY/IbS HE BIIPABE BXOJAUTH B OIICHKY CYIIECTBA
NPEIbSBICHHOTO OOBUHEHUS, TPOBEPATHh HAIMYUE TOCTATOYHOCTH JI0KA3aTeIbCTB
TSt pebsiBieHust ooBuHeHud. [1o Takum xanobaM mpeaMeToM pacCMOTPEHHUS
aBIstOTCs dakThl Hapymenus HopM YIIK, ctecHsomux npaBo 0OBUHAEMOro Ha
3aIIuTY, a Takke TpedoBanuii 4. 2 cT. 171 VIIK, npeassaBaseMbIX K COCTaBICHUIO
ATOTO MpolecCyalbHOro JoKyMeHTa. [locTaHOBIEHUE O IPUBICUEHUH B KAUECTBE
O0OBHHSIEMOTO MOXET OBbITh PU3HAHO HE3aKOHHBIM, HAIIPUMED, B CIy4yae, €CIH
MpEeAbSIBICHHOE OOBUHEHHE HE KOHKPETHO, COAEPKUT JIUIb (POPMYIUPOBKHU 3aKOHA,
0 KOTOPOMY KBUTH(PUITUPYIOTCS NEHCTBUS OOBUHAEMOT0, 0€3 yKa3aHWs KOHKPETHBIX
JNEUCTBHUI NPUBIEUYEHHOIO K YTOJIOBHOW OTBETCTBEHHOCTH JIMIA U HACTYIHUBIIHNX

BPEIHBIX MTOCJIEACTBUMA.
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SAKVIIOYEHHUE

B VIIK P® cymecTBeHHO YCHUJEHBl TapaHTUU IpaBa 00KaJOBAHMS
MPOUECCYAbHBIX JIEUCTBUM M PEUICHHI. DJTO MPaBO ABISETCS MNPOAOIKEHUEM U
KOHKpeTH3alueldl NpUHIMIA OXpaHbl NpaB M CBOOOA 4YelOBeKa B YrOJIOBHOM
cynonpousBoactse (ct. 11 YIIK P®). B nem peanuzonanst Hopmbl Koncturyuu PO
O MpaBe KaXJIO0ro 3alluuiaTb CBOM MpaBa M CBOOOABI BCEMHU cHoco0aMu, He
3anpenieHHbIMU 3aKOHOM (4. 2 cT. 45 YIIK P®) u npase Ha cynebnyto 3amuty (4. 1, 2
cT. 46 YIIK P®). bnarogapsi aToMy mipaBy (Hapsiiy C COCTSI3aTelbHOCTBIO TIpoIlecca,
OpaBOM Ha peadWINTalMIo, MPaBOM OOpalarthCs 3a 3alUTOM B MEXKIyHApPOJHBIE
cyneOHble WHCTAHLIMU W T.J.), HAlle YroJOBHOE CYAONPOU3BOACTBO HMMEET IIAHC
cAenarbCsi MYOJIMYHBIM B HUCTUHHOM CMBICJIE€ O3TOro CclioBa, T.e. Ooiee
MOJKOHTPOJIBHBIM TPaXJTAHCKOMY OOIIECTBY, KOT/a TOJKHOCTHBIE JIMIA TOCYIapCTBA
NEUCTBYIOT HE MPOU3BOJIIBHO, HO B pPAaMKaX MHOTOCTOPOHHUX IPAaBOOTHOIIECHUIA,
naMATysl O TOM peajabHON OTBETCTBEHHOCTH, KOTOPYIO OHU BCEYACHO HECYT HE TOJIBKO
nepea CBOMM HayaJbCTBOM, HO U IMEPE] TEMH JIFOJbMH, B OTHOLIEHUH KOTOPBIX OHU
BJIACTHBI IPUMEHSATH TaHHBIE UM NOJHOMOUHUA. B psige ciyyaeB XxogarailCTBO MOXKET
OBITH 3asBJICHO HE B JIIOOOW, a TOJBKO OMPEICICHHBIH MOMEHT IPOW3BOJICTBA IO
neny. Tak, 3adBICHHE W pa3pelICHHE XOAATaWCTB O BBI30BE HOBBIX CBHJETEIIEH,
HKCIIEPTOB M CIIECIMAIUCTOB, 00 HMCTPEOOBAHUM BEIIECTBEHHBIX JI0Ka3aTEIbCTB H
JOKYMEHTOB WJU 00 HCKIIOYCHHH JO0KAa3aTeNbCTB, MOJYYCHHBIX C HapylIeHHUEM
TpeboBaHuii HacTosmero Kojgexkca B MOATOTOBUTEIHHON YacTH CylIeOHOTO 3aceqaHus
JOTMYCKAaeTCs TOJIBKO IMOCIE pa3bsACHEHUs MpaB ydyacTHUKaM nporuecca (ctT. 271 VIIK
P®), 3asgBieHHMEe XOAATaiiCTB NpPU PACCMOTPEHHH [€Jla CYIOM KacCallMOHHOU
WHCTAaHLIMM MOXET HMETh MECTO IIOCJI€ OTKPBITUS MPEACENATeIbCTBYOMIUM
cyneonoro 3aceganus (4. 2 c¢r. 377 YIIK P®) u 1.1. 3asBieHue XoaaTaicTB B X0/
cyneOHOro paszOuparenbCTBa HE JOHKHO HApyllaTh €ro MOPSAOK. YYaCTHUK
YIOJIOBHOTO CYIONPOU3BOACTBA, HAMEPEHHBIN 3asBUTh XOHATAWCTBO, JOJDKEH CTOS
o0paTuTbCs K Cydy, BbIOpaB TakOd MOMEHT, 4TOObl HE MpEephIBaTh 3asIBICHUEM

Xo/laTaiicTBa CyaeOHBIX JEUCTBUI U BBICTYIUICHUN IPYTrUX YYaCTHHKOB mpoliecca. B
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CBOEM OOpalleHMH eMy cjeayeT MONPOCUTh pa3pelleHHs CyAa Ha 3asBlIeHHE
xonaraiictBa. OOBIYHO XOAATAHCTBO JODKHO OBITh MOTHBHUPOBAHHBIM, MCKIIOUCHUE
COCTAaBIIAIOT T€ Cllydau, Koraa 0co0oro o00CHOBaHMSI XojaTaiicTBa HE TpeOyercs, T.K.
OHO SIBCTBYET U3 CAMOTO €r0 COAepKaHWs (HampuMep, XOAaTalCTBO OOBHHSIEMOTO O
NpUITAIeHnH 3amuTHUKa). CrenoBaresb, JO3HABATENb, CYAbs MOTYT MHPEIJIOKUTH
YYaCTHHKY TIpoIlecca OOOCHOBAaTh WM YTOYHHTH 3asBICHHOEC MM XOJATaiCTBO.
EnvHCTBEHHBIM OCHOBaHMEM JJisi OTKa3a B YIOBIETBOPEHUH XOIaTaiicTBa MOMXKET
OBITh OTCYTCTBHE CBS3M MEXIY OOCTOSTENBCTBAMH, OO0 YCTAHOBJICHHU KOTOPBIX
XOJIaTaiCTByeT YYAaCTHUK TIPOIEccCa, W MPEIMETOM JIOKa3blBaHHWS IO JTaHHOMY
yroioBHomy neny. Takum o0pa3om, HHM CyaA, HU CIeJ0Bareib W JI03HaBaTesb (OpraH
J03HAHMS) HE MOTYT OTKa3aTh B YAOBJICTBOPEHHUH XOJATaiiCTBAa O BHIICHCHUH KaKUX-
1100 0OCTOSTENBCTB Jesia B BUAY TOTO, YTO 3TH OOCTOSTEIBCTBA yXKE JOCTATOUHO
YCTaHOBIICHEI. A 3asBUTEIb, MOJaBasi XOAaTaliCTBa, MOXKET UMETh B BUAY HE TOJIHKO
MOATBEPKACHUE, HO U OTIPOBEPIKEHUE PAaHEe NCCIIETOBAHHBIX OOCTOSTEIBCTB MO0 UX

YTOYHCHHUC, TAKKC JOIIOTHUTCIIBHOC ITOAKPCINICHUC UX HOBBIMU JOKA3aTCIbCTBAMU.
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BBEJEHHE

HCTOPPIH MOKa3blBaeT, 4YTO TONABKO TOrha [IpaBOTBOpYECKan H
NpPaBOIPHMEHHTENBHAA AesTeNbHOCTh CTAHOBUTCA 3(¢eKTHRHOH, KOTAa B 3THX
nponeccax, Hapigy C MOLIHBIMH  CaMOOpPraHH3YIOIUMMHCS  HadallaMH,
NPHOPHTETHOE MECTO 3aHUMAET H CO3HATeNbHOE, OpraHu3ylolee TBopuectro. [Ipu
H3Y4YEeHHH 3THX CO3HATENBHEIX M CO3UAATENBHBIX MIPOLIECCOB B MPABOTBOPYECTBE H
NpaBOMPHMEHEHHH TeopHs MpaBa (GOpMYJIUPYET TeMy IPaBOCO3HAHUA U NpaBOBOH
KyJBTYpHL. JleficTBHTENBHO, OCMBICIIEHHOE, CO3HATEFHOE OTHOILIEHHE 00InecTBa 1
OTAENBHBIX JIHI{ K IpaBy BeAeT K HeobXxomuMoMy IIpaBOBOMY COCTOSHHIO
obmecTBa, B 3HAYHTENBHOH CTENeHW BIHAET HAa [PaBOMEPHOE HIIH
NIPaBOHAPYLUUTENBHOE [TOBEIEHHE.

IIpaBoBoe coO3HAHHE OKa3BIBAET AKTHBHOE BO3JEHCTBHE HA perylnupoBaHHe
BCEr0 MHOroo0pasus J>KM3HEHHBIX IpoLlecCOB B ofliecTBe H rocyaapcTie,
crioco6CTBYET KOHCONMUAALMHN IpaXcAaH, BCeX COLHMANBHBIX IPYIIN, MOAAEPKAHHIO
H YKpPeIJICHHIO LIEJIOCTHOCTH 0011[ecTBa, IIopsAzKa B HEM. 310pOBO€ IPaBOCO3HAHUE
obliecTBa, npaBoBas KyJIbTypa M IpPaBOBOE BOCIHTAHHE ABIAIOTCA OCHOBOI
KPernocTH rocyaapcTea, 3GhGdeKTHBHOTO (GYHKIHOHHPOBAHHMS NOMUTHYECKON U
npaBoBoii cucrem. IlpaBoBelE NpEACTaBiIEHHA O CHpaBeIUIMBOCTH IpaB H
obs3aHHOCTell YeioBeKka, NO3BOJIEHMIT M 3ampeTOB — BCE JTO BO3AEHCTBYET Ha
¢opMupoBaHHe MOTHBOB M YCTAaHOBOK [OBeJIeHHs YeJIOBEKa B IpaBoBoi cdepe
XKH3HM OOIecTBa, a d4epe3 pErylMpOBaHHE NPABOBOTO MOBENEHHA JHYHOCTH
NPOABJIAETCA aKTHBHASA POJIb NIPaBa ¥ MPaBOCO3HAHUS.

PasBuToe mnpaBoco3HaHWE M MPaBOBas AKTHBHOCTH TPAXKAAH SBIAIOTCA
OCHOBOH BEPXOBEHCTBA NpaBa B LMBHIM30BaHHOM oOiuecTBe, (yHAaMEeHTOM
MpaBOBOTO roCyAapCTBa.

Bce BhlmeckasaHHoe o0O0yclaBIMBAET AKTYalNbHOCTh TEMBI JAHHOIO
HCCNIEDOBaHHUS.

O0bekT HCCNICOOBAaHUA — IIPpaBOCO3HAHHE,

Ilpeamerom  uccnenoBaHMsi — ABNAETCS  CTPYKTYpa W CYIIHOCTh
IIpaBOCO3HAHUS.

enr pabGoThbl - MpoaHaNU3UPOBATh NMOHATHE IPABOCO3HAHHUSA, H BBHIABHTH
€ro pons B 3KU3HHU obIecTsa.

JlaHHas Uens onpenenser cieAylolHe 3aJa4H:

-paccMOTpeTh 0O0Ilee MOHATHE NPaBOCO3HAHHA U IPABOBOM KYJBTYPEI;
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-M3Y4YHTh CTPYKTYPY M QYHKIYM IPAaBOCO3HAHNS;
-ONpefieNIiTh PoJib poLuecca GOPMHPOBAHMS NPABOCO3HAHHS,
-BBISBHTE 3HaueHHe AedeKToB U AedhopMaluil IPaBOCO3HAHMS,

IpakTHYecKaa 3HAMHMOCTb HaHHOTO UCCIENOBaHHS COCTOHT B TOM, 4TO
chOpMYNHpPOBAHHEIE B HEM TOJIOXKEHHA H BBIBOJABI CIIOCOGCTBYIOT (POPMHPOBAHHIO
H COBEPLIEHCTBOBAHHIO NpeACTaBIeHUN O TMOHATHH W POJNH NPaBOCO3HaHMA B
obuiecTBe, a TakKe MOryT OBITH KMCIIOJNB30BaHbl NpH paspaboTke H peanu3aluy
KOMILIEKCa Mep, HalpaB/IeHHBIX Ha MOBLIIIEHHE YPOBHA MPaBOCO3HAHKA.

Teopernueckyio ocHoBy paboTsl coctaBunu Tpyns! B. H. Xponanioka, M.
H. Mapuenxo, M. 1. AGaynnaesa u Apyrux COBpeMEeHHEIX aBTOPOB.
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I'TABA 1. IPABOCO3HAHHUE: CYIIHOCTb U CTPYKTYPA
1.1. IlpaBoco3nanne H npaBoBas KyJabTypa

CywecTaytor pasnuuHble (GoOpMbl  OOLIECTBEHHOTO CO3HaHM1,
NOCPEICTBOM KOTOPBIX JIIOAH OCO3HAIOT OKPY:KAWOMMH MHp. DTO MOJHTHYECKOE,
HPaBCTBEHHOE, HALIMOHAJIBHOE, 3CTETHYECKOE, pelurio3Hoe cosHanue. K ¢opmam

Oﬁl.lleCTBeHHOl"O CO3HAHHA OTHOCHTCA H IIPAaBOCO3HaHHKE.

IlpaBocosnanue npezncraeiseT co6oii COBOKYNMHOCTh uiel, B3IVIALOB,
YyBCTB, TpaJWHLHi, MEpeXHBaHHH, KOTOpble BEIPAXAIOT OTHOIIEHHE JIOAEH K

NPaBOBLIM ABACHUAM B 00IIECTBEHHO KH3HH.

Byayuu HenocpeacTBEHHBIM HCTOUHHMKOM IpaBa, NPaBOCO3HAHME HAXOMHUT
CBOE BRIp@XXCHHE B MpPABOBBIX aKTaX, OKa3bIBAaeT BO3AEHCTBHE Ha CaM MpOLECC H
pe3yabTaThl MpaBOTBOpYecTBa. [IpaBoBbie HOPMBI, B CBOIO OYEpe/b, OKAa3bIBAIOT
BO3JCHCTBHE HA pa3sBHTHE IIPaBOBOTO CO3HAHHMA TIpaXKaaH, (OpPMHPOBAHHE
NpaBUIIBHBIX ~ MNpEICTaBA€HMA O  NpaBOBRIX NPHHUMIAX M HOpMaXx,

IIPaBOOTHOILCHHUAX, OTBETCTBEHHOCTH : 5

Teopust  rocymapcTBa M mpaBa, HCXOOd W3 PpasAMYHBIX OCHOBAHHIA,

TPAAHLIHOHHO BBIOCIACT HECKOJNBKO BHAOB MPaBOBOrQ CO3HAHHA:

- WHEMBHAyalbHOe (COBOKYNHOCTb MNpEJCTABNEHH W  4YYBCTB,
BEIDQKAIOIMX OTHOLIEHHE KOHKPETHOH JIMYHOCTH K [IPaBy M TIPABOBLIM SBIEHUAM

B ofL1ecTBEHHOM XH3HK);

- TPYNINOBoe (COBOKYNHOCTh MPEACTABNEHUH H YYBCTB, BBIPAXMAIOMIMX
OTHOLICHHE TEX HJIH HHBIX COLWANBHBIX IPYMI, KJaccoB, CIOEB OOLIECTBa,
npogecCHOHANBHBIX COODOILECTB K MpaBy W NPaBOBEIM ABIEHHAM B OGIIECTBEHHOMH

KU3HH);

! Bonutenko H.H. Ilpasoco3nanue u npaBoeas kynsTypa: YueGuoe nocobue. — Bonrorpan; Haa-eo BonlV,2000.
C.36
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- MacCoBOC (COBOKYHHOCTB HpEIlCTaBJ'[eHHﬁ H YYBCTB, BBIpaXXalIIHX
OTHOLIEHHE K TMpaBY H TIpaBOBLRIM ABJEHMAM, KOTOpPO€ XapaKTepHO g

HecTabHIILHBIX BpeMeHHBIX 00BbeiuHeHuit Mofeit);

- ofmecTBeHHOe (COBOKYIHOCTR IpeACTaBieHuit W 4YYBCTB,
BBIP2XAIOIIMX OTHOLLEHHE MaKpOKOJUIEKTHBOB (HaceneHus CTpaHbl, KOHTHHEHTA,

MCTOPUYECKOM 3MOXH ) K NPaBy M MPaBOBBIM ABIEHHAM ).

Ilo ray6une oTpaskeHHs NpaBOBOH AEHCTBHTENBHOCTH OOBIYHO BEIAEIAIOT
TPM  YPOBHA  @PaBOCO3HAHMA: OOBIIEHHOe  (3MIMpHYEcKoe), HaydyHoe

(TeopeTuyeckoe) U Npod)eCCHOHANILHOE.

ObbineHHOE MNpaBOCO3HAHHE SBISETCA HaWMeHee TINMy0OKHM: B HeM
npeobnanaroT NCHXoNOrHueckue (IMOLHUOHANBHEIE) 3ieMeHThL. I1paBoBEie 3HAHHUA
Ha 3TOM YPOBHE OrpaHHYEHB! JIHYHBIM OIBITOM H KHTEHCKMMH YCTaHOBKAaMH,
MMEIOT ()parMeHTapHeIi, OeccHCTEMHEIH M 3a4acTyi0 MOBEPXHOCTHBIH XapakTep.
OTHoleHHe K NpaBy, KaK NpaBHIIO, NMPOTHBOPEYMBO ¥ BO MHOIOM 3aBHUCHT OT
NepeMEHYNBEIX HACTPOEHHHl M CHIOMHHYTHBIX 3MOLML. OTOT ypoBeHb
CBOHMCTBEHEH OCHOBHOH Macce uieHoB ofmiectBa H (opMupyercs Ha Oase
MOBCEOHEBHOH YKH3HHM IpakAiaH, MOJA BJIHUAHHEM JIMUYHOIO XU3HEHHOTO OIBITA H

ITpaBOBOTO oGpasoaaHm, QJOCTYITHOTO HaCCHeHHEO3.

[MpodeccuonanbHoe npaBOCO3HAHHME — 3TO NIPABOBOE CO3HAHME IOPHCTOB,
KOTOpoe CKIaAblBa€TCs] B XOJE CNELHaJbHON TMOATOTOBKH H B MpoIecce
OCYILIECTBJIEHHA NPAKTHYECKOH IOPHAMYECKON AeATeNbHOCTH. BKiouaer B cebs
IPOrpaMMHBIE IOPUAHYECKHE 3HAHHA H MPEAMETHO-AENOBOE OTHOLIEHHE K MPaBy,
KOTOpO€ TpPOABAAETCA B YMEHMHM IPaMOTHO NIPHUMEHATH NPABOBBIE HOPMBI H
KaueCTBEHHO MCIMOJIb30BaTh TNpaBoBble 3HaHUA. CYIIHOCTE M  0coGeHHOCTH

NPaBOBOr0 CO3HAHHA HOPHCTOB KOHKPETH3HUPYIOTCS B COAEPKAHWH IPaBOBOi

? Pacckazon JI. 1. Teopua rocynapctsa 1 npapa: YueGHoe nocoGue - Mockea, Hag-so PHOP, MFHOPA M, 2013.
C.230

 Mesrona E. A, TparoBoe BocrinTaHKe: BONPOCK TEOPHH H NPakTHKH. YuebHoe nocobie — Mexctysapoaubiit
wpHaHueckul HecTHTYT (Mocksa). 2013, C. 98





HACONIOTHH M IIPaBOBOH ICHXOJOTHH, B CHCTEME MPHCYIIHX JaHHOMH
npodecCHOHANBLHOR Tpynie MpaBOBLIX 3HAHHH, INPENCTAaBIEHHH, YCTAHOBOK,

LIEHHOCTHBIX opnen*raunﬁ".

Teopetuueckoe (HayyHO€) NpaBOCO3HAHME, B OTIHYHE OT OOBIIEHHOTO,
popmupyercs Ha Gase MHUPOKMX M TIyGOKHX MpaBOBEIX 060OIIeHHMH, 3HAHHSA
3aKOHOMEPHOCTEH H CIIENHANBHBIX MCCleNOoBaHUi NpaBOBOH AeHCTBUTENLHOCTH.
OHo xapakTepHO Ans HcCleoBaTeliel, HAYUHBIX PabOTHHKOB, 3aHHMAIOLIUXCH
BOIPOCaMH IMpPaBOBOro peryJupoBaHHsA OOLIECTBEHHBIX OTHOWEHHH. OTHOoleHHe
K NpaBy W TNpPaBOBBIM SBJEHHAM Yy HOCHTENEH TEOpEeTHYECKOro (HAyYHOro)
NpaBOCO3HAHHA OOYC/IOBIEHO TEOPETHYECKHMMH BO33pPEHHAMH. MIMEHHO HaydHoe
NPaBOCO3HAHKE JOJKHO OBITH HEMOCPEACTBEHHBIM UCTOYHHKOM MPaBOTBOPUECTBA,
CIY’>KHTh COBEPIIEHCTBOBAHHMIO FOPHAWYECKOH MPaXTHKH, TaK KAaK HET HUYEro

Oonee IMMPaKTHYHOTO, YEM XOpolllas TCOpI/IHS.

IlpusnakoM rocynapcTBa sABNsSETCA BHICOKMH YPOBEHb  NPaBOBOIi
KynbTyphl HacejieHus, Mpo(eccHOHaNbHOH KyNbTYphl NpPaBOOXpPaHUTENEH M

JAPYTHX JOJKHOCTHBIX AULL.

B Teopuu rocynapctea M mnpaBa MOHATHE  [PaBOBOH KYNBTYpSI
paccMaTpHBaeTCA C ABYX IMO3HLHK — B HIMPOKOM CMBICIE 3TOTO CJIOBA H B Y3KOM

CMEBICIIE.

B wmHpokoM cMeicie npaBoBas KynbTypa — 3TO PasHOBHAHOCTH OOIIEi
KyJNbTyphl OOLIECTBA, OXBAaTHIBAIOLIAsS BCE MMPABOBbl€ IIEHHOCTH, B TOM YHCIIE
3aKOHBI, Pa3BUTYIO 3aKOHOAATENbHYIO TEXHHKY, IPaBOBYI HayKy, pa3BHTOE
lopuauyeckoe  o0pasoBaHHe, COBEPIIEHHYI0 ODHAHYECKYIO TEXHHKY H

CTabWIBHBIH TIPAaBOMIOPAIOK.

* INesuoea E. A. TlpasoBoe BocnuTaHHe: BONPOCH! TEOPHH H NPAKTHKH. YueGHoe nocobue — MexayHapoaHbiif
opuanveckHit nHeTHTYT (Mocksa). 2013, C. 104
® Mesuosa E. A. IpaBoBoe BocnHTaHKe: BONPOCH! TEOPHU U NpakTHKH. YuebHoe nocobue — Me:kayrapoansiii
ropHateckuit mHcTHTYT (Mocksa). 2013, C. 105





B yskoM cMeicne npaBoBas KyaeTypa — 3TO pasHOBHJHOCTh obuieii
KYJIBTYPBl OTAENBHOTO JIMLIA, KOTOpas BKIIOUAET B ceOs onpeieiieHHEIH YPOBEHE
MpaBOCO3HAHUA, KAYECTBEHHOE OBJaficHHE YMEHHAMH H HaBHIKAMH NIPaBOMEPHOro

HOBB}IBHH}IG.

[lpaBoBas  KynbTypa mnpexctasiseT coGoil pasHOBUAHOCTH  oOIeit
KyNbTYpEl H BKIIOYAET JIMIIL TO, YTO €CTh B NMPABOBBIX ABJIEHHAX OTHOCHTEJIBLHO
MPOrpecCHBHOTO, COLUANIBHO MONE3HOT0 H LieHHOTo. OHa He TONBKO pe3yibTaT, HO
H Crocob AeATeNbHOCTH, M B 3TOM CMBICIE AYXOBHaA MNpaBoBas KymbkTypa

[IOHHUMAaeTCAa KakK 06})33 MBILUIEHHS, HOPMBI H CTaHAAPTHI IOBEACHUA.

Kak u npasoco3sHaHuWe, mpaBoBas KynsTypa mNoApasfelseTcs Ha
MpaBOBYIO KyNeTYpy oOumecTsa, rpynnel (KO/IEKTHBA) H HHAMBHAYATbHYIO
NpaBoOBYIO KyNbTYpy. BeICIUMil ypoBeHb mpaBOBOil KyMbTYphl MHAUBHAA — 3TO
NpaBoBas aKTHBHOCTh. OHa MpOABNAETCS B FTOTOBHOCTH K aKTHBHBIM JeHCTBHAM, B
3aKOHOCOOOpPa3HOCTH (MJIM 3aKOHHOCTH) MOBefeHHs (AearenbHoctH). OcoGylo
Pa3sHOBHAHOCTE I'PYNNOBOH M MHAMBHIYANBHOH NpPaBOBOH KyJNBTYPHI COCTABIIAET

npojecCHOHANLHO-NIPaBOBast KyNbTypa IOPHCTOB .

CouuanbHO-NPaBOBYI0 aKTHBHOCTH CNEAYET OTJIHYAaTh OT MPaBOMEPHOrO
noeefenns. He  Bcikoe  mpaBOMEpHOe — MOBEZEHHE  MOXHO — CUHTATE
OCYILUECTBJIEHHEM TaKOit aKTHBHOCTH. Kpurtepusamu pasrpadvuends 3jgechk
CHYXAT 1€/lb, CPEACTBA €¢ MOCTHKEHHA H OOILIECTBEHHO 3HAYHMBIH pesynpTaT
ASATENLHOCTH B mNpaBoBod cdepe. He crnemyerT orHOCHTh Kk Hell M mpocTo
WHHLIHAaTHBHOE MCMOJIHEHHE CBOHX OOs3aHHOCTEM JOJKHOCTHBIM JHLOM. Takas
HHHUIHATHBA SBAACTCS HPO(GECCHOHANBHBEIM JOJNIOM KOPHCTR H 3aKI0YaeTcs B

06513aHHOCTH Ge3yMpPeyHo CITyKUTh 3aKOHY".

® Pacckasos JI. 1. Teopus rocyaapcrsa u npasa: Yuefitoe nocobue - Mocksa, H3a-s0 PHOP, HHOPA M, 2013.
C. 236

? Paxosckan T. H. OcHosst mpasa: yue6. nocoGue / T. U. Paxoeckan, B. K. Kysueuos ; CuGATC. — Horocubupck:
Han-o CHGATC, 2012. C. 74

*B.B. Jlazapes. O6iuan Teopus npapa u rocynaperea: YueGHHK. — 3-€ 13, nepepab. 1 aon. — M.: IOpucTs, 2001
C. 126
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l'[paBOBasx AKTHBHOCTE HJIH, TOYHEE, HHTEIICKTYaJIbHaA aKTHBHOCTE UMEET

TPH YPOBHA:

- TaCCUBHEII CyOBEKT nmpaBa NpH caMmoii 10GpOCOBECTHON M SHEPTHYHOI
paboTe ocTaeTcs B paMKax 3aJaHHOTO HJIH [I€PBOHAYANBLHO HalIeHHOro crocoba

JeHCTBUS,

- 3BPUCTHYECCKHH CyOBEKT MpaBa, HMes JOCTATOYHO HAAEKHBIH crocod
pelleHust cBoel 3aja4M, NPOAOIKAET aHATM3HUPOBATh COCTAB, CTPYKTYpPY cCBOei
AeATENBHOCTH, COMOCTaBNIAET MEXIY CobOM Liend U 3anadu, YTo NPHBOJHUT €ro K
OTKPBITHIO HOBBIX, BHellHe §ojleeé OCTPOYMHBIX CHOCOGOB peIleHMs, K
(OpPMYTHPOBAHHIO 32aKOHOMEPHOCTH. JTOT ypoBeHb Haubosee xapaktepeH

Ajs CeAoBaTeNei U NpecTaBUTENeH NPYrHX CXOAHBIX NPOQeccHi;

- TBOpHYECKHH CyObBeKT npaBa, 3llech OOHapyXeHHas 3aKOHOMEPHOCTh
CTaHOBHTCS HE IBPUCTUYECKHMM — (POPMaIbHBIM IpHeMoM (criocobom) AeiicTaus, a
caMocTosiTensHOH npobnemoii. He cTuMynnpoBaHHass M3BHE, caMOCTOATENbHAs
MIOCTAaHOBKA MpoOieMbl ~ KayecTBEHHas OCOOEHHOCTh JM4HOCTe, 06IanaroLHux

3THM YpPOBHEM HHTCHJICKTyaJIBHOﬁ aKTHBHOCTI‘Ig.

B 3aBUCHMOCTH OT YPOBHS BBIAENSIOT TPH BHIA NPABOBOH KYIETYPSI:

0OBIIEHHYTO, TPOdeCCHOHANBHYIO H JOKTPHHANBHYIO.

Obbinennslit  ypoBeHh  mpaBOBOH  KymbTYpEl  XapaKTepH3yeTcs
OTCYTCTBHEM CHCTEMHBIX IIDABOBBIX 3HAHMH H IOPHAHYECKOTO OMNBITA, HMEET
NOBEPXHOCTHBIA M (parmMeHTapHeii XapakTep. OGBIAEHHEI ypoBeHh NpPaBOBOI
KyNbTYphl, KaKk ¥ OGBIICHHEIH YPOBEHb NMpPABOCO3HAHHSA, MPHUCYLI GONBIIHHCTBY

HACENICHHA rocyjapcTaa.

[Ipodeccruonanbupiit YPOBEHb CKJIaABIBa€TCs Yy [PaKTHKYIOLHX
IOpHCTOB: CyJeH, afBOKATOB, COTPYNHHKOB IPaBOOXPAHWUTENBHBEIX OPraHOB.

IlpakTiKky BEIPaGaTHIBAIOT BHICOKHI ypOBEHB MPABOBBIX 3HAHHIL B cdepe cBoeii

°B.B. Jlasapes. OGwasn Teopus npasa 1 rocynapctsa: YueGHuk, — 3-¢ H3a., nepepab. H aon. — M.: OpHCTb.
2001.C. 176
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ACATENBHOCTH, Ka4eCTBCHHO OBJIaIeBAaIOT IIpaBOBBIMH YMEHHSAMH, HaBEIKAMH H

NPO(ECCHOHANLHO MPUMEHSIIOT HX B IOPHAUYECKOH AesTeNLHOCTH.

HOKTpHHANBHEIR YpOBEHb ONHMpaeTCs Ha 3HAHHE BCEr0 MeXaHH3Ma
TNpaBOBOTO PEryJIMpOBaHMs, @ He OTAENBHBIX €r0 HAPABNEHHH H BbIpabaThIBaeTCA
KOJUICKTHBHBIMH YCHJIMAMH YYEHBIX, IPECTaBNAA coboit HaelHO-TeopeTHYeCKHi

HCTOYHMK rpaBa '’

IlpaBoBast KynbTypa BBIONHSET TPH OCHOBHBIE (DYHKLIAH: No3HaBaTENBHYIO
(3aKiIr0yaeTcs B OCBOEHHH HpPaBOBOTO HACHEHS H JOCTHXEHHH 0TEedeCTBEHHOrO U
3apy6exHOro  mpaBa), peryinsTHBHYI  (HAlpaBieHa Ha  oOecreyeHue
3G (PEeXTHBHOrO (PYHKUHOHMPOBAHHS BCEX 3EMEHTOB NPaBOBOH CHCTEMbI H
CO3MaHMEe yCTOHYMBOTO MpaBOMNOpAAKA) M  HOPMATHBHO-AKCEONOTHYECKYIO
(COCTOMT B OLEHKe MHAMBHIYANEHOTO MOBENEHMS, 3AKOHHOCTH, npaBoropsiaka u

AeiCTBYIOLIEr0 3aKOHOATENBCTBA) |

AHanu3 COCTOAHMA NPaBOBOM KyNbTYpbl HEOGXOOHUM s TOI'0, 4TOOEI
CHadqana BBINENUTb W OMHCATH MNPaBOBbIE LEHHOCTH, HJeansl M oOpasHpl, K
KOTOPEIM HaJlo CTPEMHTBCA 3aKOHOAATENIO, NPABOIPHMEHHTENO, MPAXIaHHHY H
oOIIECTBY B LENOM. A 3aTeM, OLEHHB C 3TOM TOUYKH 3pEHHS peanbHOE COCTOSIHHE
AE], MCKAaTh NMYTH W CPEICTBA AOCTHXXEHHS HAMEHEHHBIX HIEATOB MOCTPOCHHUS
NPaBOBOTO roCyAapcTBa H (POPMMPOBAHHA IPAKAAHCKOTO OBIECTBA, B KOTOPOM
00ecneunBalOTCs  COOTBETCTBYIOLUHE  €ro COLIHANIEHO-3KOHOMHYECKOMY,
IOJINTHYECKOMY H XYXOBHO-KYJNBTYPHOMY CTPOKO MpaBa H cBOOOABI YejloBeka H

rpaxiaHnHa '

Teopmz rocyaapctea i npasa: Kype nekunti / Emensanos 5.M., ITpaskun C.A. - M.: MHIMII, 2009. C. 157

" Paxosckas T. M. Ocrosbl npasa: y4e6. nocobue / T, H. anoacxan B. K. Ky3teuos ; CH6AT'C. — HopockbHpck:
”3}1—30 CHbATIC, 2012, — 186 ¢

' Pacckasos JI. T1. Teopw: TocyAapeTsa v npaga: YyeGHoe itocoGue - Mocksa, Han-so PHOP, HHOPA M, 2013,
C.238
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1.2. CTtpyxTypa H GYyHKIHHM NPABOCOIHAHHS

ITpaBoco3HaHue (KaK HHAHBHAYaNbHOE, TaK U KOJIJIEKTUBHOE) — CJIOXKHOE
CTpyKTYpHOe oOpa3oBaHHe, B KOTOPOM MpPEACTaBHTEINH IOpHIMYEeCKOH HAayKH
BBUICNAIOT, KAK MHHHMYM, IBAa KOMIIOHEHTa: pPalHOHAIBHBIH (06BI4HO
Ha3BIBaeMBIi [PaBOBOIl HIeoorueil) 1 SMOLMOHANBHBIA (Ha3pIBaeMBlii IPaBOBOH

ncuxonorueif)"”.

npaBOBaﬂ HIEO0NOTHA — 3TO CUCTEMA B3TIAA0B H Hpe,I[CTaBJIeHPIﬁ, KOTOpBIE

B TEOpETHYECKO# (hopMe OTPAXKAIOT PABOBbIE ABICHUA o611ecTBEHHOH KH3HH.

OnHa ponxHa cbopmupoaa‘rbcx KaK npouecc BRIABJICHHA TeOpEeTHYECKOT'O
0CO3HaHHsA, KOOpAUHaLKHH H COrjacoBaHHA pa3lU4YHBIX OGIHCCTBCHHBIX HHTEPECOB

yepes JOCTHKEHHE COLHaAIBHOI'O KOMHpOMHCC&M.

B sroM chydae rpaBoBas Hpaeonorus Oymer colepxath OonpILIoH
HpPABCTBEHHEIH TNOTEHIHMAN, MOJApa3yMeBalOilMi IIPHOPHUTET NpaB H csobog
NHYHOCTH, pa3fieNeHne BuacTeil, MOMUTHYECKHH IUTIOPAH3M, BBICOKYIO POJIb CyNa
KaK aHTUIIONA KOMaHIHO-GIOPOKPATHYECKOMY YIPABIEHHIO, YTO CBOHCTBCHHO
MJIEONIOTMYECKY M SKOHOMMYECKH 3[0pOBOMY OOIIECTBY C Pa3BHTOH obweii u
npaBoBoii KynsTypoil. (OG6GOCHOBEIBAET H OLIEHHBAeT CYLUIECTBYIOIHE HIH
BO3HMKAIOILME IPABOBHIE OTHOLIEHKS, 3aKOHHOCT K NpaBonopsfok. B paspaborke
NMpaBOBOil MAEONOTHH NPUHUMAIOT yYacTHe HOPHCTEI, MOJNHTONOrH, SKOHOMHCTEL,
YUMTBIBAIOIME  KOHKPETHO-UCTOPHYECKHE  YCJIOBMS  JKU3HH obLecTsa,
pAacCTAHOBKY CHJI, YPOBEHb OOIIECTBEHHOTO CO3HAHMA, COLMANBHYIO NCHXOMOTHIO,

BOJIIO U HHTEpPECHhI KaK OONBIIMHCTRA, TaK H MCHBI.HPIHCTBals.

Ocoboii 3HAYMMOCTBIO B NpPABOBOI WAeoNnorHH obnajaer opHAUMYECKas
nayka. HayuHas Teopusi OnpefeiseT CTPATETHIO Pa3BHTHA MPABOBOH JKU3HH

obLIecTBa, OCYILECTBIACT BCECTOPOHHHN aHaNM3 COBPEMEHHOMH MpaBOBOH

13 Apxunos C. C. Anexcees C. H. Teopus rocynapcTsa 1 npasa: YueOHHK. — 3-e wan., M.: Hopma, 2005. C 236
1 Teopus rocynapcrea u npaea: Yue6uuk / H.H. Matyaos, A.B. Mansko. - 4-¢ u3., Henpas. u aon. Hsn-po; U
Heno PAHXHI'C, C. 341
' Teopun rocynapctsa u npasa: Yue6unk / H.1. Martysos, A.B. Mantko. - 4-¢ n3n., ucnpan, ¥ gon. Han-so: U]
Heno PAHXuIC, C. 342
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cutyanuu. Hay4uHble JOKTPUHBEI MOTYT BHICTYNATh B KauecTBe HCTOYHHKOB Ipasa.
OcBoeHre MpaBoBOit TEOpHH, PALIMOHAILHOE OCMBICIEHHE PONH NpaBa B XKHU3HU
obliecTBa ABIAIOTCA BaXKHBIMU H HEOOXOAMMBIMH 3JIEMEHTaMH FOPUHYECKOTO

i6
o0pasoBaHus, POpMHPOBAHUA IOPUAHYECKOTO MpodecCHOHANTH3MA

IlpaBoBass  nCHXONOrHS — 3TO COBOKYMHOCTH YYBCTB, IIPHMBBIYEK,
HacCTpOeHH#l, TpaguLMi, B KOTOPHIX OTPaXAETCA OTHOLICHHE pPa3lTHYHBIX
COLHANBHbIX Ipynil, NpodheCCHOHANBHBIX KOJIEKTHUBOB, OTAEIBHBIX HHAHBHAOB K
npaBy, 3aKOHHOCTH, CHCTEME IMpaBOBBIX YupemJeHui, (yHKUHOHMPYIOIUX B

061.ueCTBe”.

Ona sBnsercs Haubonee HemocpeJCTBEHHBIM OTPaXKEHHEM KH3HEHHBIX
OTHOLIEHHH Y/NeHOB 06lIecTBa, COCTABIAIOIIUX HALIHH, HAPOAHOCTH, Pa3HYHEIE
TPYNNEl W CJIOM HaceleHHsA. HYepe3 MpaBoOBYKO MCHXONOTHIO PEaTH3YIOTCA: a)
OpraHHyeckH MpHCyILHe MpaBoBOH KyJIbType oOBIMad M TpaaHLUKN U BooOIle Bce
TO, YTO BOLLIO B MPUBBIUKY, OBIT, B KyJABTYPY JMYHOCTH; 0) ee caMOOLEHKa, TO
€CTh YMEHHE KPHTHYECKH OIICHHTh CBOE IIOBEIEHHE C TOYKH 3pEHHS ero

COOTBETCTBHUA HOPpMaM l'IpElBi':lIB

Or YPOBHA IIOATOTOBKH MUYHOCTH 3aBHCHT BO3MOXKHOCTH KOHTPOJIA Hajg
€€ 3MOLIMAMH H YYBCTBaMH, YMEHHE «BJIACTBOBAaTh coboit». 310 — CBHACTCIECTBO
B3aMMOCBA3H H Baanmooﬁcnynmnaﬂm I'Ip&BOBOfI HICONOTHH H HpaBOBOﬁ

TICHXOJIOTHH KaK CTPYKTYPHBIX 2IEMEHTOB IIPaBOCO3HAHHS.

Kak 35meMeHT npaBoBOit KyJBTYpPHI, [IpaBOBOE CO3HAHME, BKJIIOYAIOIIEE

NpaBoOBYI0 HAEOJOTHIO Y [IpPaBOBYIO IICHXOJIOTHIO, TpeAcTaBsjiser co0oii

Apxnnoa C. C. Anexcees C. U. Teopua rocynapcraa u npaga: YueGuuk. — 3-e w3z, M.: Hopma, 2005. C. 261
7 Teopns rocyzapcTea H npasa: Yue6unk / H.H. Marysos, A.B. Manbxko. - 4-¢ H3A., Henpas. W gon. Hag-so: UJ]
Jeno PAHXuIC, C. 356
' Nuxaues H. A. [pasosas ncuxonorua: IToHATHE, CTPYKTYPA H €€ MECTO B CHCTEME NPABOBBIX W TIOAHTHYECKHX
OTHOLLEHHIL: AHC... kaHa, cou. Hayk. flpocn. roc. yHueepcuTeT, Spocnasns, 1999,
http://www.dissercat.com/content/pravovaya-psikhologiya-ponyatie-struktura-i-ee-mesto-v-sisteme-pravovykh-i-
politicheskikh-ot
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cBOe06pa3Hblil (UILTP, Yepe3 KOTOPBIH MPOMYCKAOTCA BCe (haKTOPBI, BIMAIOLINE

1
Ha MPaBo M IIPABOBOE MOBeieHue (1eITeBHOCTS) ’.

Co3HaHWe BO3HHWKAET B Ipoilecce JIIo6oH AeATeNBHOCTH U MpPOSBIAETCA B
ueil. [To3ToMy GYHKLMM MM Ha3HAueHHe IIPaBOBOTO CO3HAHWA MOTYT OBITH

TMOHATEI U3 PE3YABTATOB ACATENBHOCTH €TI0 CY6‘BEKTOB.

CornacHo TEOPETHYECKOM KOHUENIHH, pasgeNseMoll MHOTHMH
aBTOpPaMH, OCHOBHBIE QYHKLIMH NPaBOCO3HAHHA — MO3HaBatTeNlbHasd, OUCHOYHAsA H

perynsTHBHAs.

IMosnapaTensHo  (YHKUMH COOTBETCTBYET ONpefesieHHas CyMMma
IOPHIMYECKHX  3HAHWH,  SBISIOLIMXCA  Pe3yNbTaToM  MHTEJLIEKTyalbHOH
(MBICHHTENBHOM) HEATENEHOCTH MW BBIPAKAIOLIMXCA B HOHATHH «IpaBoBasd
noAroToskay. QOueHo4yHas (YHKLUA BBI3BIBACT OMNpPENENEHHOE 3MOLHOHAIBHOE
OTHOLIEHHE JIMYHOCTH K pasHbBIM CTOPOHAM H fABIEHMAM IPABOBOH JKH3HH Ha
OCHOBE OMNBITA H NPABOBOH MPaKTUKHU. DMOIMOHAIBEHOE OTHOILIEHHE BBIPAXAETCA B
onpeeNeHHH 3HAYUMOCTH TOJMYHEHHBIX 3HAHUH B KOHKPETHOH CHTYallM WM Ha
Gyayllee, ¢ TOUKH 3peHHs HHAUBUA, IPpynnel, obiecTsa. LIeHHBIM Npu3HaeTcs To,
YTO CHYXHT OOBEKTOM JKEJaHUf H LEeNblo AEATENIbHOCTH, 4YTO HOABEpraercs

BBIOOpY M NpPEAIOYTEHHUIO B PALY APYTHX SIBNEHHI .

B comepixaHie MpaBOCO3HAHUA BXOAAT YETHIPE OCHOBHBIX BHJA OLICHOYHBIX
OTHOILIEHMIH: K TMpaBy M 3aKOHONATENLCTBY (€ro [IpPUHIMIAM, HOpMaM,
HHCTHTYTaM); K IIpaBOBOMY IIOBEJEHHIO OKpYXalomHX H K oOBeKTam
JeATeNsHOCTH  (IPEecTYIHOCTH, NpecTyliieHusM,  TNpeCcTYyIHHKaM); K
NpaBOOXPAHHUTENBHBIM OpraHaM (NpoKypaType, aABOKarype, Cyny, HOCTHLIHH,
OpraHaM BHYTPEHHHX Jel, HX ASATENbHOCTH); K CBOEMY NPABOBOMY NOBEAEHHIO

(camoonenka)’.

1“'Apxnnma C. C. Anexcees C. H. Teopus rocyzapctea u npasa: YueGHHK. — 3-e waa., M.: Hopma, 2005. C. 262

° B.B. Jlazapes. O6wwan Teopus Npasa u rocyaapcTea: YueGuux. — 3-¢ maa., nepepa6. i pon. — M.: IOprcTs.
2001.C 178

! Teopun rocyaapctsa u npasa: Kype nekunit / Emensanos B.M., Mpaskus C.A. - M.: MU3MII, 2009. C. 159
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B pesynwrate npakTUdeckoil peanw3aldd LEHHOCTHOTO OTHOIIEHHA C
YYaCTHEM BOJH, BBINOJHAIOIIECH pOJIb 3HEPreTHYEeCKOro ABMraTells, BO3HHUKaeT
HOoBoe 00pa3zoBaHHE — WHTEIUIEKTYajIbHO-IMOLIMOHAIIBHO-BOJIEBOE, HMEHyeMoe
npaBoBoil ycraHoBkoH. CyllecTByeT NpeApacHoIOKEeHHOCTh JHYHOCTH (HIIH
TEHJEHUMA) olpeAeneHHBIM 00pa3oM BOCIIPHHHMATh H OLICHHBaTh HHQOpPMAaLHIO,
NpOLECCH], SBIEHHS U FOTOBHOCTE NEHCTBOBAaTH B OTHOLIEHHH HX B COOTBETCTBHH

C aTOoM oueﬂxoﬁzz.

B cBoell COBOKYMHOCTH YCTAHOBKH OPraHU3yIOTCA B CHCTEMY L€HHOCTHBIX
OpHMEHTAallHil, OCHOBaHHBIX Ha cucTeMe yOexaeHuit. JIOMMHHpYIOIIHE YCTaHOBKH
ONpeAesifAioT  HAMpaBIE€HHOCTh JIMYHOCTH, €€ JKHU3HCHHYI0 IO3HLH{I0 H
XapaKTepH3ylOT  COAEep)KaTeNbHYX0  CTOPOHY  LIEHHOCTHBIX  OpHEHTaLHH.
CoOTBETCTBEHHO MNpaBOBasi OpPHEHTALMA — 5TO COBOKYIHOCTh IPaBOBBIX
YCTaHOBOK HHAMBHIA HJIM OOLIHOCTH (IpynNmEl, KOJUJIEKTHBA), HEMOCPEACTBEHHO
GOpPMHPYIOLIMX BHYTPEHHHH [UIaH, NpOrpaMMy MAEATENEHOCTH B IOPHIHYECKH

3HaYHUMBIX cn*ryaunﬁx23.

PerynatuBHas (yHKUMA NpaBOCO3HAHMA OCYIIECTBIAETCH IOCPEACTBOM
NPaBOBEIX YCTAHOBOK H LIEHHOCTHO-TIPABOBBIX OpPHEHTALKi, CHHTE3UPYIOILHX B
cebe Bce MHBIE MCTOYHMKH IIPaBOBOii aKTHBHOCTH. Pe3ynbTaT 3ToM perynsuud —
NOBEJeHYECKass peaklMs B BHAE [PaBOMEPHOTO MM IPOTHBONPABHOTO

I'IOBGI[CHHH24.

OpHako cienyeT yka3aTh Tak XK€ TO, YTO HaJHUHE IOPMAHYECKMX 3HAHHM
HEJIOCTATOYHO JJsl 0oDOecrevyeHUs 3aKOHOMOCHIYIIHOTO MOBENEHMSI, HeoBGXOmHMO
elle YMETb HEHCTBOBATh B COOTBETCTBHH C 3THMH 3HAHHAMH, IPABHIBHO
OLICHHBAThH 3HAYYMOCTE [PABOBEIX NpeAnUcaHui U OBITh TOTOBBIM AEHCTBOBAThL HA

HX OCHOBE.

%2 Xaxouosa H. B. Posib npasoco3HaHKA B Npasosoil kn3HK oGmectsa/H. B. Xaxonosa // BecTHHK Aarirefickoro
rocynapcTBeHHOro YHHRepcHTeTa, 2007, -C.386

* Xaxonoza H. B. Ponb NPABOCOIHAHKA B NpaBoBoit #n3nK obmwectsa/H. B. Xakonosa // Bectunk Anpirefickoro
rocyaapcTBeHHOro yHuBepcHrera, 2007, -C.387

** B.B. Jla3apes. OBwas TeopHs npasa i rocynapctsa; YueGHuk. — 3-e H3L, nepepab. u aon. — M.: I0pucTs.
2001.C 182
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I'JIABA 2. POJIb IIPABOCO3HAHMS B )KU3HH OBHIECTBA
2.1. ®opMHpOBaHHE NPABOCO3ZHAHHS

Bompoc 0 opMupOBaHUH NpPaBOCO3HAHMS NPEACTABNSETCH BEChMA
CIIOJKHBEIM H HEOXHO3HAYHEIM H SBIAETCH [IPEPOTaTHBOMH He TONBKO IOPHAHYECKOI],

HO H paja Apyrux rYMaHHTapHBIX HayK.

CdopmupoBate npaBoco3HaHHe JMYHOCTH O3HAYaeT Heo0X0AUMOCTE
CO3/IaTe TaKHe YCNOBHUSA, NIPH KOTOPBIX Y TPa)cAaH MOSBIAETCA MONOKUTENbHOE
OTHOLIEHHE K IpaBYy, yBa)X€HHE K NPAaBOTBOPYECKHM, [IPABONMPHMEHHTENLHEIM, 12

H BOOGIHC KO BCEM rocyaapcTBeHHBIM opraHaM H Opfr: aHPl3aI.IPIHM25.

Coneficteie B (OPMHPOBAHWMH MPABOCO3HAHHMS JOMKHEI OKA3BIBATE
TMCHXONIOTH, NEAarory, KyabTypOJIOTH, NPaBOBE/b, COLKOIOTH, GUIOCOPH MyTeM
BEIDabOTKH Tex Mep, KoTopble 5((heKTHBHO BO3JEHCTBYIOT Ha CO3HaHHe
HHAHBHNI2, HA €ro OTHOLIEHHE M OLEHKY pealbHOH JeHCTBHTENBHOCTH. JTO

BeCcbMa CJIOXKHas W riobajibHas 3anaya.

OnuuM mu3 cpencrts, kocBeHHO BO3JIEHCTBYIOIIMX Ha ()OpMUpOBaHHe
NPABOCO3HAHMS, JSBIAETCA TaK Ha3bIBAa€MOE [IPaBOBOE BOCIMTAaHHE. ToO
LeneHanpaBlieHHas ACATENEHOCTG M0 Mepefjaye IpaBOBOTO OIBITA, NMpaBOBLIX
HICANOB M MEXaHH3MOB pa3spelleHHs KOHQIHKTOB B OOLIECTBE OT OJHOTO

MOKONEHHA K Apyromy>®.

O6b1MHO  rOBOPAT © [IpaBOBOM BOCITHTAHWH B  IUHPOKOM M Y3KOM
CMBIce. B mepBoM ciydae peus uuer o IPaBOBOH COLIMANH3ALUH YeNIOBEKa, KOT/a
OH «BOCHHTBIBACTCA» OKpyxarimeil o6cTaHOBKOH B LEIOM, BCEH IOPHAHYECKOI
TMPaKTHUKOH H [OBENEHHEM Mofell, NOMKHOCTHBIX M —~ npeacraBHTeNelt

FOCYHapCTBCHHOrO anmapata B npaBoBod cdepe. Ilpu 3ToMm y JnojeH,

* Ennkeen M.H. KOpnawveckan neuxonorus. C ocHoBamit o6wedi M counanbHOM NCHXONOrHH. YyeOHHK And By30B.
-— M.: Hopwma, 2005, C. 254

® Knumenko A. B., Pymeinuna B. B. Teopus rocynapersa u npasa. Yue§. nocobue s ctyn. Vupexnenuii cpen.
npoth. obpalosanma. — M.; Macrepctio: Boicuias wkona, 2000. C. 78
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IO/DKHOCTHBIX JIHI], TOCYJAapCTBEHHBIX OpraHoB, OCYLIECTBIAIOUIMX MPaBOBYIO
HesTeNsHOCTh, HET NpsAMOM LenH, okasaTh Ha Jpyrux NPaBOBOCIMTATEBHOE
BO3JEHCTBHe, HO OHO BCe-TaKH OKa3bIBACTCH. Yro KacaeTci IIPaBOBOTO
BOCMHTAHYSA B Y3KOM CMBICTIE, TO MOCNEHES OTIIHYACTCA CBOE}i HANpaBIeHHOCTBIO
Ha TOBbIIICHHE TPABOBOi KyJbTYpH! 4YenoBeKa, IpYIIIibl mopneii u obiecTsa B

IICJ'IOMT’.

BocnUTaHue HE MOXET MPOHCXONHMTE Oe3 obyuenus, a obyueHHe, TaK UK
yHaye, OKa3biBaeT BOCITHTATEbHBIi sddext. Pasnuuue 31eCk MOXKHO NPOBECTH no
cepe BO3AeHCTBIS: BOCTIUTAHUC BIHACT B OCHOBHOM HAa 3MOLIMOHAILHO-BOJIEBY1O,
LIEHHOCTHY10, MHPOBO33PEHYECKYI0 CTOPOHY co3HaHusi, a oOydeHHe — Ha
KOTHUTHBHO-PAllMOHANBHYIO, C TeJbIo MHOOPMAIHOHHO-03HAKOMHTEJIBHOTO
BO3/IeiiCTBHA Ha 4esioBeka. LIeHHOCTHOE, IMOIMOHANEHO-BOJIEBOE BO3/ICHCTBHE, B
CBOIO OYepelb, O4YEeHb CHIIBHO OrpaHH4EHO peanbHOil MpaBOBOH NpaKTUKOM,
MOCKONBKY HEBO3MOXKHO BOCIMTATh y ‘efloBeka yBa)KeHHe K TeM LECHHOCTAM,
KOTOpBIE OTCYTCTBYIOT B 0GIIeCTBEHHOM CO3HAHWH U ACATENBHOCTH nojei, Ho
NpOBO3TJAlIAlOTCA Ha CJoBaX, B IYCTHIX JeKIapaluaX W JAeMarormieckux
3asBreHHAX (KaK MONUTHYECKAMH JHIEPaMH NEPE HaceJIeHUEM, TaKk U NMPOCTBEIMH

BOCIUATATENAMHU U YUUTEAMH [IEPEN JCTBbMHU H IOHOI.HCCTBOM)ZS.

LleHHOCTH M WIeallkl «BBIPACTaloT» CIOHTAHHO, dopmupytoTcs  caMoH
JKU3HBIO, BCEMH OKpYXaOLUMH 0OCTOATENbCTBAMH, H pOIlb cyGBEeKTHBHOTO
thakTOpa, LieJIeHaNPaBIeHHO AEATENLHOCTH 3eCh XOTb 1 Ba)kHA, HO He ABNAETCA

Benyllei, a TeM 6oJiee eIMHCTBEHHO HeoOX0AUMOH H nocm“aTquoﬁzg.

Ovyen’ BaXHO O3HAKOMIIEHHE TpakaaH ¢ obpasuamy ¥ Hieanamt, IpaBoBEIM

OIBITOM H TpaguLiHAMH T€X CTpaH, rae YPOBEHDb HpaBOBOﬁ 3aMUINEHHOCTH

7 Mopososa J1. A. OcHOBEI FOCYAapCTBa i APaBa: MocoGie AN MOCTYNAKOWIX B By3bt. //OCHOBLI rOCYapcTea H
npasa. ~2001 Nel c. 14-33.

% Cypensesa B.B. [IpaBosoe BOCIHTAHHE B CHCTEME npodpeccnoHaNbHOH NOArOTOBKH COBPEMEHHOTO IOPHCTA.
Jakou u npaso. U3n-so 10kHTH-naHa. Ne 10.2006. C.7

¥ rnumenxo A. B., Pymeinnna B. B. Teopua rocyaapcTsa H npaba. Vue6. nocobue ans cryn. Yapexaenni cpea.
npod. o6pasopanus. — M.: MacTepcTBo: Boicwas wkoaa, 2000, C. 80





17

JHYHOCTH, @ CJeJOBATENsHO M YPOBEHb NPaBOBOH KyNbTyphbl, BBIUIE, €M B
Poccin. OcoBenno BaxkHo o6ydath 3TOMy OyAyumux IOpPUCTOB-NPO(ECCHOHATOB,
4To6bl OCHOBHYI0 HacTh CBOEH [eATENBHOCTH OHM BHAEIM B 3allATE Npas H
cBoGoJl ueNoBeka OT Mpou3Bona obliecTBa M rocyaapcrea. To eCTb B 3alluTe
cnaboro OT CHIBHOrO, 4YTO ABNAETCA ONHMM M3 UEHTPAIBHBIX MOCTYJIATOB
061eMUpOBOH, O6IIEYeNoBeYecKodl MOpany, HPABCTBEHHOCTH H  KyJNBTYPDHI B

enoM’ .
2.2. IIpaBoBoii HHrMJIH3M H GOPMbI €ro NposiBICHHA

[IpaBocO3HAaHHE OTAENBHO BIATOH JIMYHOCTH HE BCCrJa yAOBNETBOPACT
ob1enpu3HaHHBIM TpeOOBaHHAM, OHO (ripaBoCcO3HaHKE) MOXET UMETh PasjIuiHbIC
OTKJIOHEHHs, KOTOpble B FOPHAMYECKOH Hayke MOAPAasfeiAoTCA Ha aedexTbl U

nedopmanyu’ g

JlebopManyy NPABOCO3HAHMA — 3TO PasNUYHOr0 poja MCKPHBICHHA
cOpMHPOBAHHOTO npoecCHOHANBHOTO MPaBOBOrO  CO3HAHMs, KOTOpBHIC

CBUJAETENLCTBYIOT O €I0 HCPBPO)I(,[[GHHH32.

B 3aBHCHMOCTH OT XapakTepa HCKPHBIEHHH MOXHO BBIAC/INTH Ba THIIA
medopMaLmii: PpENpecCUBHBIH K KpMMHUHaAIBLHBEIH. B ciydae penpeccHBHOH
feopMalliKi  TIPABOCO3HAHMA  COTPYAHHMKH IPaBOOXpaHHTENBHBIX OpraHoB
BOCIIPHHHUMAIOT  HaceJieHHe KaK KOHTHHTEHT NpaBOHAapyLIHMTENeH, A
H300/IHYEeHs KOTOPBIX NpHEMIEMO NPHMEHEHHS moObIX Mep, B TOM 4YHCAe H
HEeIaKOHHOFO HacMnmMs. B ciiydae KpUMHHambHOH JedopMaryy COTPYAHHKH
PABOOXPAHUTENbHEIX OPraHoOB BCTYMAlOT BO B3aHMOCBA3L C MPECTYIHBIMU

3JieMeHTaMHt, YTO CBHACTENBCTBYET O KpHMHHaIIbHOM nepepom,ueHnH33.

* Crpensesa B.B. TIpaBoBoe BOCIHTAHHE B CHCTEME npodeccoHanbHOH NOArOTOBKH COBPEMEHHOTC IOPHCTA.
3axoH 1 npaso. Uaa-so IOnuTH-gana. Ne 10.2006. C. 8

31 gowennn A. T.. O6mectso3nanue ; yueb. nocobue wis crya. cpea. npoth. yueb. sapeneHud, 2008. C 67

*? Kynpasues B.H., Kasumupuyk B.I1. CoBpemMeHHas cousonorus npasa. M., 1995. C. 119--125.

3 Mapuenxo M.H. Teopus rocynapctsa 1 npasa. M., 2006. Ta. 11,
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HedexTsl npaBOCO3HAHMA — 3TO HEAOCTATKHM [PaBOBOTO CO3HAHMA,

34
KOTOpBIE CBUJIETENBCTBYIOT O €r0 HeCOPMHPOBAHHOCTH H TEHAEHIIMO3ZHOCTH

HauGonee  pacmpocTpaHeHHBEIMH JedeKTaMH IIPaBOBOrO CO3HAHHUA
ABIAIOTCA MNpPaBOBOM GETHIIM3M, HAEANH3M, peJSTHBH3M, CyOBLEKTHBH3M,

HWHQAHTHIIN3M U NPaBOBOI HUIHIIH3M.

IlpaBoBo#i wuzmeanusM —~ 3T0 6e30roBOpOYHas Bepa B TOPXECTBO 3aKOHA

TIpH ITOJIHOM OTKa3e oT O0prOEI 32 npaBo3 ’,

I/I,I[eaJIPICTBI CHHTAKOT, 4YTO [IpaBO 3alHOIaeT HHTEpECHI TrpaxgaH

aBTOMATHYECKH, 6e3 BMellIaTenLCTBA 3aHHTEpPECOBaHHLIX JIHII.

[lpaBoBo#i penATHMBH3M — JAeeKT NpaBOCO3HAHMS, BLIPAKAIOUIMICSA B
YOeH/IeHHH OTHOCHTENBHOCTH NPaBa, NPOSIBISETCS B YOEXACHUY, YTO NPABO €CTh
HEYTO OTHOCHTEeNbHOe. B «OMBITHBIX pykax» TONKOBaHME 3aKOHa 3aYacTYIO
npeBpaliaeTcs B NpoecCHOHANbHEIE KPHBOTONKH. JIOBKHI IOPHCT HepemKo
thanecHbHUEpyeT MPaBO M BEIAAET 32 HETO CYpPOTaThl CBOEro TojKoBaHus. [1pu
3TOM TNOBE/ICHHE TAKOro Cy6beKkTa BLINIAOHT BHEIIHE NPaBOMEPHbIM, HO O CYTH

CBOEH ABJIAETCH 3a2aMaCKHpOBaHHBIM 6633&K0HHBM36.

IIpaBoBO# CYOBEKTHBH3M — 3TO OJHOCTOPOHHEE OTHOIIEHHE WHAUBHAZ
K TNpaBOBBIM INPEANHCAHMAM: TpH3HAaHME CBOMX 0paB H OTPHLAHHE CBOMX
obssanHocTed. HocuTenu Takoro npaBocO3HAHHA JIETKO INPEBBILIAIOT CBOK

MNOJIHOMOYHA K HApYLUAIOT 4YYyXHe npaBa”

IlpaBoBoii  mudantunusm — sto cnaGoe swamhe npaBa M Hespenoe

OTHOILUEHHE K HEMY KaK #ABICHHIC SAKOOEI [IOCTOPOHHEMY, JaJiEKOMY H

Kynpxauen B.H., Kasumupuyk B.I1. Cospemennan coumnonorus npasa. M., 1995. C. 119--125.
* Teopun rocyjiapcTsa H npasa: YueGuuk / H.H. Martyaos, A.B. Manexo. - 4 -8 H3A., Henpas. o pon. Hap-so: U]
LLeno PAHXHIC, C, 357

** Bawenuy A. I".. OGwectsosHanue : yue6. nocobue ang crya. cpen. npod. yue6. 3aenennii, 2008. C. 68

Teopml rocyzapcrsa u nipasa: YueGuuk / H.M. Mary3os, A.B. Mankko. - 4-e u3n., ucnpas. u zon. Han-so: HA
Heno PAHXuI'C, C. 357
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HEMOBCEAHCBHOMY. Hocurenu HH(I)&HTHJII)HOFO IpaBOCO3HAHHA peIKO 3aMedaroT

38
YHIEMJICHHE coOCTBEHHBIX IpaB U He 3HAIOT CPEACTB M CII0co00B WX 3aIUThL .

ITpo6nembl CBsizaHHBIE C MpaBOBBIM HHIHJIM3MOM M TIPABOBBIM
HIEANM3MOM B COBPEMEHHOI Hay4uHOH MBIC/IK B AOIDKHOH Mepe yUeHbIMH MOKa BCE
elme [0 KOHLA He HCCIEN0BaHbl, HO MOTPEOHOCTh B HX M3YyYEHHH JaBHO HAa3pela,
TaK KaK JaHHBIE HETraTHBHBIE COLMAILHO-TIPaBOBble (EHOMEHBI MMEIOT camoe
IIHPOKOE PpaclpoCTpaHeHHe B PpealpHOH  KH3HK, NpaBoOBOH  KYJIbTYype,
NpaBoOCO3HaHKH  JIHOJeid, MOJIUTHKE,  JKOHOMHKe,  3aKOHOTBOPYECTBE,

roCyAapCTBEHHOM H 0011eCTBEHHOH AeATe/IbHOCTH.

H. Y. Mary30B CBS3bIBacT IIPaBOBOI HUIHIIN3M C COBpEMEHHON poCCHACKOH
paBOBOH MEHTAJILHOCTBIO, KOTOpas MMEET Dsill OCODEHHOCTEH. «... Hepazsutoe
[paBOBOE YYBCTBO, HU3KHH ypOBEHb MOJMTHHYECKOH M IOPHAWYECKOH KyIBTYPHI,
OTCYTCTBHE TMPOUYHEIX TPAAMIHMHA 3aKOHOYBaXeHHs H 3aKOHOMOCITYIIHNS, HE3pENoe
neOpPMHPOBAHHOE TPABOCO3HAHME, JAEBAILBAIMA MOPAILHBIX M HYXOBHBIX
neHHOCTeH, yroeHue cBoGooii 6e3 rpaHuil, 3seMeHTHI BCEAO3BONIEHHOCTH, yTpaTa

JOBEPHA K Bnacm»”.

C. C. AnexceeB NpaBoOBOil HUTMIN3M XapaKTEpPU3yeT «paMoi mpasa, Koraa
TIPOMCXOJMT MaJieHHe MpaBa B IPAKTHYECKHX JIeax 1 00111eCTBEHHOM MHEHHH, €T
Geccuaue nepejl CAOKHBIMA U XECTKMMH PeIHAMU KU3HH, YTAZIOK €ro NpecThika,
yTpaTy 6bioji Ge3ycnoBHOH Bephl B HEro Kak B YHMBEpPCAILHOS U 0e30TKa3sHO

,I[CﬁCTBYIOH.IBe pelieHHe colHallbHbIX npoﬁnem»m.

B. A. TyMaHoB, paccMmaTpuBas TpPHpOAY pOCCHHCKOro mpaBOBOro
HUTHMJIM3Ma CBA3BIBAET €ro ¢ AHTHIMPABOBBIMM YCTaHOBKaMH M CTEPCOTHIIAMH,

KOTOpbIE €CTh (OQJIEMEHT, 4CpTa, CBOIMCTBO OOIIECTBEHHOTO CO3HAHHA H

*® Teopua rocysapersa u npasa: Yuetuuk / H.W. Mary3os, A.B. Maneko. - 4-e W3, wenpas, H aon. Mag-so: U1
Jeno PAHXuI'C, C. 358

** Marysoe H. H. Axyransusie npoGnemst Teopui npasa. Capartos, 2003. C. 141.

 Anekcees C. C. lNpaso Ha nopore HoBoro TeicAueneTnd. M., 2000. C. 103.
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HAlMOHANBHOH TICHXOJOTHM ... OTJHYWTEAbHAas OCOOEHHOCTh KYJBTYDBI,

. 41
TpaluLKi, 00pa3a >KH3HK» .

Taxum 0Opa3oM, cyHIHOCTE MPAaBOBOIG HHTHIIH3Ma COCTOMT B TOM, YTO OH
npexncrapnseT coboll MOCTOAHHO M3MeHsIoLeecs, JHHAMUYECKOoe ODLLUECTBEHHOE
ABJICHHE, KOTOpOE CYLIECTBOBAJO Bcerga M OyIeT CyllecTBOBaTh, NOKA XXHBET
obmectBo. Mcxons M3 BBIIIEH3NOXKEHHOr0, MOXHO C(OPMHpPOBATH ABTOPCKYIO
JeQUHHLHIO [PaBOBOrO HHUIHJIM3Ma, COrNIaCHO KOTOPOH, MPaBOBOH HHIHIIH3M
npeAcTaBaAeT coboil CI0XKHOE COHHANBHO-NICHXOJNOMHYECKOe ABJIEHHE, CYLLHOCTD
KOTOpOro TMpOSBJIAETCA B HEraTHBHOM OTPHLIATENIBHOM, HEYBa)XXHTEIBHOM
OTHOWIEHWH K [IpaBy, 3aKOHY, HOPMATMBHOMY TOPAMKY, XapaKTEepH3YeTcs
HaJIHYMEM Y TIpaxJaH YCTAaHOBKM Ha JOCTH)KEHHE COLMAIbHO 3HAYHMBIX
pe3ynbTaTOB HENpaBOBBIMH CPEACTBaMM, YTO B WUTOre sABiIseTcs OmaronpHATHOM

o " o 42
CpE€AoH MJIA COBEPIUEHHMA NPOTHBONPABHEIX ACHCTBHH B COLIHYME .

IlpenensHo wwmMpokHi B3rnsAx Ha ¢oOpMBl MPOSBAEHHS HHUTHIN3MA
orcrauBaer H.M. Maty3o0B, npu3HaBas B KauecTBe TaKOBBIX Bce MHOrcoOpazHbie
GOpPMBl M CTOPOHBl HEraTHBHO-OTPHLIATENHHOTO OTHOIUEHHS K IIpaBy: OT
KPHUMHHANBHBIX A0 JIETANBHBIX, OT NapJaMeHTCKO-KOHCTHTYLIHOHHBIX [0
MHTHHIOBO-aHapXHUYECKHX, OT «BepxXylleuHblx» Jo ObiToBbIX3(0. Cioma e OH
OTHOCHT H TaKHE Clydyad IpOSBIEHHS NPaBOBOrO HUI'M/IM3MA, KOTOPEIE CBA3aHbl C
OpAMBIM ~ YMBIIUJIEHHBIM  HApyIIEHHEM 3aKOHOB, T.e. € COBEpLICHHEM
NPeCTYMIEHHH, IpaXXIaHCKO-NPaBOBBIX JEJMKTOB M HMHBIX [paBOHapyllIeHui3 1.
HMcxons 13 3TOrO, OH Aaer cnedyiolee onpeneneHue: «[IpaBoBoif HUTHIH3M — 3TO
TIICHXOJIOTHYECKH OTpHIIaTeNIbHOEe (HEraTHBHOE) OTHOLLEHHE K MPaBy CO CTOPOHBI
rpaxiaH, QOJDKHOCTHBIX JIML, FOCYyJAapCTBEHHBIX H OOILLECTBEHHBIX CTPYKTYp, a
TaKkKe (aKTHYECKHe TNpaBOHapyllaloude AefiCTBUA YKa3aHHBIX CYOBEKTOB;

HaHHBIH (PeHOMEH BBICTYNAeT KaK 3JIeMEHT CO3HaHHA (MHOMBHAYaNBHOIO H

“ Tymanos B. A. Ocobennocts NpaBoBOro HHrKAH3Ma 8 cospementoi Poccuu /f TocymapeTso u npaso, 1999, Ne
B.C.52

“A.B. Miutiyc. TToHATHE H CYWIHOCT NPABOBOTO HHFMM3IMa M IPABOBOTO HACAIHIMA B IOPHAHYECKOH HayKe.
Han: Jlennsrpancknil roc. yuusep.. Jlenuurpan. 2011. C -3
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oOlLIECTBEHHOr0), Tak M Chnoco®, JIHHMA TOBEIEHHA HHAMBHA2 JH6O

KOHHGKTHB&»“.

Hanpotus, A. ['poiies BeienseT B kauecTBe ()OPM €ro INPOSBIEHUS TONBKO
NMpaBoBOfi HEraTMBU3M M HMHAMGGEPEHTHOCTE MO OTHOLIGHHIO K IMpaBy .
OtnuuurensHas yepra mosuuuu ILII. BapaHoBa — OTHECEHME K MHpPaBOBOMY
HUrAu3MYy (OOBEKTHBHBEIM (OpMaM €ro NpOsBNEHHS) TOJBKO TeX CIIy4aeB
OCO3HAaHHOT'0 HTHOPHPOBAaHUA TpeOOBaHHIH 3aKOHA, KOTOPbIE HE CONPOBOKAAIOTCS
HATHYHEM TPEeCcTyNMHOro yMeicna. DakTel YMBIIIJIEHHOTO HIHOPHUPOBaHHSA
TpeGoBaHui 3aKOHOB, XapaKTepH3YIOLLKecs HAIMYHEM ([IPECTYHOro) yMbICIa Ha
COBEpLIEHHE NPECTYIUIEHHH, OH BBIAEIACT B Ka4eCTBE CaMOCTOATENBHOH (DOPMBI

neq)opmauun NpaBOBOro CO3HAHUS — €ro HBpCpO)KIIBHHH45.

Bo wmuoroMm ¢ Hum comumaped u B.P. TletpoB, BcecropoHHe
NpPOAHANM3NPOBAB B JUCCEPTALMOHHOM MCCAEJNOBaHHH YPOBHH U  (OPMEI
AeopMalMy IPAaBOBOTO CO3HAHMs IPax<AaH POCCHH, B TOM HHCIE H B KOHTEKCTe

npo6iemMsl GOpM MpOSBIEHHS MPABOBOTO HUTHIH3MA'™,

Hanpotus, B.b. TkaueHko npsAMO yKa3blBaeT, YyTo «OAHOH W3 HauGoiee
pacnpocTpaHeHHBIX ()OpM BBIP@KEHHS MpPABOBOIO HUTWIH3MA B CETONHSLIHEH

Poccun siBnsieTcs 0co3HaHHAs AEATENBEHOCT OPraHH30BaHHOM PECTYIIHOCTHY .

A.H. 3psukuH, noamepxupas nosuuuio H.M. Marysosa, y6emuTeasHo
AOKa3BIBAa€T, 4YTO IpaBOHapyLI€HHE, B TOM YHCIE NpPECTYILUIEHHE, ABIAETCS
(opMoii nposBnenus npasoBoro HuruiusMa: «Ilonyvaercs, 4To ecnd uenoBek

MpPOCTC HE YBaXKaeT HIH HTHOPHPYET 3aKOH — 3TO HUTHIIU3M, 4 eClIH OH IIpH 3TOM

* Mary3os H.H. AxTyansHele npo6ieMbl TeODHH rocyAapcTBa H Npasa.

C. 182.

“ Cm.: T'pouwtes A.B. ®ynkunn NPaBOCO3HAHHA B MEXAHHIME YTONOBHO-NPABOBOrO PErYIHPOBAHMHA: aBToped. AKC.
... kaHn, 1opua. nayk. ExatepunGypr, 1997,

C.19

“Cm.: Bapatos I1.T1., Pycckux B.B. AkTyanbHule npo6nemel TEOPHH NPaBOCO3HAHMA, npasoBoii KyALTYPH H
npaeoBOro socnuranuda. Poctos-w/11., 1999, C. 26.

#Cm.: Tetpos B.P. Jledopmauna npasocosnanua rpakaan Pocchu: fuc. ... Kaua. 1opHa. Hayk. H. Hoeropog,
2000. C. 42-92,

*’ Tkauenxo B.B. Poccufickuli NpaBoBOH HUTHAH3M: [KC. ... KaHA. IOPHA, Hayk. M., 2000. C. 92,
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ellle W CO3HATENHHO HapyllaeT — 3TO HE HHIHIH3M, & HEHTOo npyroe»“.
Cnpaseanuso 3sy4at cnosa H.M. Marty3osa: «3510CTHBIH, KOPBICTHBIA YTOMOBHBIH
KpHMHHAN — Hambonee rpyOBIH H omacHBIfi BHJ IPaBOBOr0 HHIHJIH3MA...
[IpectymHocTs — MOUIHBIA HCTOYHHK M B TO JKe BpeMi KpaitHas QopMa

NpOABIECHHA HHI"HJ’IPIBMB.»”.

Heobxonumo OGpaTHTh BHMMaHWe, 4TO B JINTEpaType CYIICCTBYET /Ba
ronxoza K popMaM BbIpaXKEHHSA NPaBOBOro HUTHIH3MA: HA yPOBHE JNMYHOCTH U Ha

ypoBHe oDIIIecTBa.

B.A. TyMaHOB BEIIENMI B CTPYKType NPABOBOTO HUIMIM3Ma TPH YPOBH:

HeONoruecKuii, OOLIAEHHBIH H BEIIOMCTBEHHBIH.

Wneosnoruueckuii cBsi3ad ¢ MPUHKXKEHHEM POJIM 3aKOHA B JKH3HH obuiecTsa
1 rocynapctea. OObIAECHHEIH YPOBEHD (MaccoBbli) xapakTepeH A GONBUIMHCTBA
HaceneHns. B HeM «TECHO [MeperuleTeHsl IMpaBoBas HEOCBEAOMIICHHOCTE,
CKeIITHUECKHe CTEPEOTHITBl M NpefyGeskueHds, a Hepepue B NpaBo M 3aKoH
Hepe[Ko NOCTHraeT TakKoil CTENeHH, YTO YENOBEK OTKA3LIBACTCH OT peayH3aluH

CBOMX MHTEPECOB, JHIIL Obl “He CBA3BIBATECA C rlpaBOM”»50

. BenoMcTBeHHbIN
NpaBoBOif HHUTHIAHM3M NpENCTaBIAET coboit pasHOBMIHOCTH OOBIIGHHOTO, HO ero
HOCHTeJIEM BHICTYIaeT ClelHanbHbii cyOBeKT — YHHOBHHKH, JIHLA, HaleJIeHHBIE
BIIACTHBIMH TIOJHOMOYHAMH. DTOT YPOBEHb ABIACTCA Haubosee pa3pyLIHTENbHBIM
s TOCyHapcTsa, Tak KaK [CHCTBYHOIUME TNpaBOBhIE HOPMBI OTTOpPraloTCs

HenocpeaCcTBEHHO TEMHY, KTO HX 0043aH peanu30BbIBATE.

H.U. Mary3oB noApoOHO XapaKTepH3yeT HauboJsiee pacnpocTpaHEeHHBIE H

onacHele, Ha ero B3rjina, (bOpMBI BBIpaXKEHHUA npaBoBOIo HHTHIH3Ma.

Ha mepBoe MecTO OH IIOCTaBWJI NpsSMble NMpeAHAaMEpeHHEIC HapyILICHH:

NEliCTBYIOLIMX 32KOHOB M HHBIX HOPMaTMBHO-MPABOBBIX aKTOB KaK dopMmy

“ 3psukun A.H. [IpaBoBof HHMIWIHIM: NPHUHHEL B TYTH NPeoHONEHHA: ONC. ... KaHll. IOPHI. HayK. Caparos, 2007.
C.68

*® Teopun rocynapcrea u npasa / nod pea. H.H. Mary3osa, A.B. Maneko. C. 264.

50 Tymanos B.A. O npasosom nurnimime. C. 22.
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AHTHIIPaBoBOro moBeficHus. «[IpecTyMHOCTE — BHCIIHEE MNpOABICHHUE 6onesnu
obmecTBa, 6onesHyu XpoHHueckoi, samymeHHoH. CyTh ee — B KpHMHHANIM3AINHK
BCEro rocyJapcTBEHHOTO OpraHu3Ma CBEpPXY foHusy»’'. [ToBceMecTHOE MaccoBoe
HecoBGMoe e H HEHCIIONHEH e IOPHIAMUECKHX NpeANUCaHHi ABNACTCS OJHOH 13
Hapbonee  paclpoCTpaHEeHHEIX (GoOpM  MPaBOBOTO  HUTHIM3MA. Uspanue
NPOTHBOPEYUBBIX, MapalUIEbHbIX WIH HaXKE B3aHMOMCKIIOUAIONHX TIPaBOBBIX
aKTOB, TAK HA3biBacMas «BOJHA 3aKOHOBY», BBICTYMAET KAK HCTOYHHKOM, Tak H
dopMoii BEIpaceHHs HUrHM3Ma. OnacHbl H UIMPOKO pacrpocTpaHEeHkl NOAMEHA
3aKOHHOCTH  TOJUTHYECKOH,  HIOEONOTHYECKOH  HIH nparMaTH4ecKon
1enecoobPa3HOCThI0, KOH(GPOHTAIMA NPEACTABUTENBHBIX M HCMOIHHTETBHBIX
CTPYKTYp BIIacTH Ha BceX ypoBHsAX. Hapylienue npas U ceobop uenoBeka
ABAAETCS caMoii cepbe3Hol GopMoii MposBIIeHHs NPaBOBOre HAIUINW3MA H BMECTE

C TEM ero NocToAHHBIM HCTOYHHKOM.

B cospeMeHHOH JHMTEpaType BbIAEIAETCA NOKpUHAIbHAA dopMa NpaBoBOroO
HUIVWIH3Ma, NPOMCTEKAomas M3 HEKOTOPBIX CTApBIX H HOBBIX TEOPETHYECKHX
nocrynaros. H.M. Maty3oB cuMTaer, YTO MNOABHBIUMECH B MOCHCAHEE BPCMi
HOBeiilHe BeSIHUA ¥ TEHAEHUHH CIIOCOOHBI MOJOrpeBaTh HUTHIH3M Ha TCOPETHKO-
HAYYHOM YPOBHE ((IIMCAHHOE» M «HENHCAHHOE» Mpaso, NPOTHBONOCTaBIICHHE
mpaBa ¥ 3aKOHA4, OecKOHeuHbIe CIOPBI O MOHATHH NpaBa H ap.). 3 HekoTOpbIX
KOHLIEMIMH OOBEKTHBHO BBITEKAET, 4YTO 3aKOH H3Ha4YalbHO TJIOX M €ro
cobmofierne HeoBs3aTensHO. IlomcnyAHO (OPMHpPYETCS «HEraTHBHBIA obpa3»

3aK0Ha, a CAC0BATEIIBHO, npaaonoﬁ HHFHJ’IHSMsz.

5! Maryaos H.H. Axtyansusie npo6aemel Teopun npasa. C. 166.

*2 Merpyuak JI. A. TpasoBoii HUrHIH3M B coBpemeHHON Poccui. H3n: MTHOA. 2008.C. 6
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3AK/JIIOYEHHUE

B 3akiIIOYeHHH MOXXHO ToABecTH ciemytomuit urtor. M Tak mnpaBoBoe
CO3HAHMeE - 3T0 oAHa U3 (popm obliecTBEHHOr0 CO3HaHUA, NPEACTABRIAIONMAA coboii
COBOKYIHOCTb B3[JisiH0B, HAeH, KOHUENLMH, OLEHOK, YYyBCTB, sMoLMii JIIOgeH B
OTHOLLEHHH BCEM IOpUAHYECKOH AEHCTBUTENBHOCTH. Kak dopma ob1iecTBEHHOIO
CO3HAHHA [PaBOBOE CO3HaHUEe HMMEET Pl obmux 4epT M 0coOEeHHOCTEH.
Ocobennoctd: 1. mpeaMer oOTpaXeHHs - 3TO OKpyXaiollas IIpaBoBaji
AeiiCTBUTENBHOCTR; 2. Coco6 OTPaXKeHHA IOPUANYECKOH AeHCTBHTENEHOCTH - M0
CpelcTBaM CIELHANbHBIM HOPHANYECKHX KaTeropuii, TakKMX KaK IOpHAHYECKHE
ripaBa, [paBoBble 00S3aHHOCTH H 3aKOHHOCTb. B TeopuH BBIAEISIOT TAKHE BHJBI
fIpaBOCO3HaHMA KaK, HHOMBHIYyalnbHOe, IPYMIIOBOE, MacCoBOE H obmecrsenHoe. U
TP  YPOBHA  IIPABOCO3HAHMA: ob6bigeHHOE  (SMIIHMPHYECKOE),  Hay4HOe
(TeopeTnyeckoe) U npodecCHOHABHOE. CTpykTypa NpaBoCO3HaHUA NpeJCTaBIAET
coBoil 1Ba 3/eMeHTa - paBoBas MCHXONOIHA H NpaBoBas HIACOJNOIHA. IlpaBoByto
TICHXOJIOTHIO COCTABJIAIOT [IPaBOBLIE YYBCTBA, OLEHKH, NEPEKUBAHNUA, TPaAHLHH,
IPUBBIYKH, 3MOLMH ¥ HacTpoeHHus. [IpaBoBas HCONOrHA BRIpAXAETCA B MPAaBOBRIX
TIOHATHAX, CY)XIACHMAK, MPHUHIMINAX, TEOPHAX, KOHLEMIHAX. CyniecTByeT MHOTO
BHJOB TpPaBOBOTO CO3HAHHA BBIAENSEMBIX IO Pa3HBIM OCHOBaHMAM. B
3aBUCHMOCTH OT CyOBbekTa, KOTOpbIH 00/afaeT NpaBoBEIM CO3HAHHEM, BBIAEMIIOT
VHIMBHAYaJIBHOE, [PYNNoBoe (KONNEKTHBHOE) 001IeCTBEHHOE NPaBOBOE CO3HAHHUE.
ITo criocofy oTpakeHHs MPaBOBOH AEHCTBUTENBHOCTH BBRIIEIAIOT oOBIIeHHOE U
Hay4Hoe (TeopeTHueckoe). OyHKIMH NMPABOCO3HAHHSA CBOAATCA K TPEM OCHOBHBIM:
Mo3HaBaTeNAbHAsdA, OLIEHOYHAas W peryniatuBHad. KM CTOMT yKkasaTb Haubonee
HHTEPECYIOLHe Hac SBJIEHHs NMpPaBOBOH AeHCTBUTENBHOCTH CBA3aHHEIE C Manoi
PasBHTOCTBIO MpaBOBOr0 CO3HAHHA - 3ITO NpaBoBOH HHUTHIM3M M TPaBoOBOK
uaeannu3M. [IpaBoBOil HUTHIM3M - 3TO AKTHBHOE OTPHLIAHHE NpaBa €ro LIEeHHOCTEH,
KaK B LEJIOM, TaKk M OTAENBHBIX ero HHCTHTyToB. [IpaBoBOH HAaeanusMm - 3TO
HEOMNpaBJaHHOe 1 HeoOOCHOBAaHHOE IpeyBeNHYCHHE BO3MOKHOCTEH npasa, K HeMY

TPHMIUCHIBAIOTC TO, YTO OHO He B COCTOSHMM JjaTh ofmectsy. M3yuas
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NpaBOCO3HAHHE, MOXHO ONpPe/IENINTL KOHKPETHBIE [IPABOBEIE TPEGOBAHUSA TeX MIlH
WHBIX TPYyNN, BCEro OOIIECTBa, BLIABHTE NpoGeNsl B 3aKOHOJATENLCTBE,
HEOCTAaTKM NpPaBONPHUMEHEHMs, pPOJb CyJa B XM3HM obumiectea M T. n. B
HacTosluee BpEMs B IOPHAMYECKOH W ApYro#f nuTepatype, B nepHOAHYECKOH
MeyaTh 0TMEHaeTCA HEBBICOKHH YPOBEHb MPABOCO3HAHHS H NIPABOBOM KYJIBTYpH! B
HaweM obmectBe. O6 3TOM CBHAETENBCTBYET pPOCT MPECTYNHOCTH, JApYTHX
NpaBOHapyIeHHH. JIOCTaTOYHO MIHMTeNbHOEe (YHKIMOHHPOBAHHE KOMAHIHO-
aAMHHHUCTPaTUBHOH CHCTeMbl, kKoTopas Gba B Gonblueii cTenenn npucnocobieHa
K BBINOJHCHHIO yKa3aHUH Pa3MYHOIO paHra pyKoBOAMTENeH, a He K COBMI0IeHHIO
34KOHOB, TMOPOAHMNO y 3HAYMTENbHOM 4YacTH HacelleHHs H3BpAILEHHOE,

Ae(OpMHPOBaHHOE NPeACTABNEHHE O HpaBe.

Cywectsyer u npoGliemMa NpaBOBOrO HHIMIH3MA. Cytb ee coctour B
HEZIOOLICHKE 3HAYCHUA U PONH NpaBa U 3aKOHHOCTH, 4 NOPOii ¥ B MTHOPHPOBAHHH

TpeboBaHuIt 3aKOHOB.

Taxum o6pasom, noBBILIEHHE YPORHS MpPaBOBOIA KYJIBETYPBI NIPEINONATaeT, C
OIHOH CTOPOHEI, NIPEOJIONEHHE NPABOBOIO HUTHIM3MA, C APYTOi - NpeoAQIeHHE
lpaBoBoro wunaeanusMa. W To, M Jpyroe Bbi3bIBaeT HeOOXOOHMOCTh B
OCYIIECTBICHHH GONLLIOH PaGOTEl 1O NMOBBILIEHHIO IOPHAMYECKOI rPaMOTHOCTH
BCEX CNOCB HaceneHMd, a TaloKe MO HaAJexalieMy KaJpoBoMY OGecreueHH:o

FOCYAApPCTBCHHBIX YUPEXKACHUH, OCYIIECTBIAIOMNX IOPHANYECKYIO IEATEBHOCTD.
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